UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20901
Summary Cal endar

VELLS FARGO REAL ESTATE GROUP
| NCORPORATED, fornerly known as
Wells Fargo Realty Advi sors;
MONTGOMERY ESTATES, | NC.,

Pl ai ntiffs-Appellants,
VERSUS
COVMERCE & | NDUSTRY | NSURANCE COWVPANY;

ROYAL | NSURANCE COVPANY OF AMERI CA,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

(CA H 94 3129)
April 10, 1996

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

This is a diversity suit based on coverage under four
i nsurance policies. The insured parties are Wlls Fargo Real
Estate Goup, Inc., a California corporation, and Montgonery

Estates, Inc., a Texas corporation (collectively referred to as

" Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



"Well's Fargo"). The insurers are Commerce & Industry Insurance
Conmpany ("C & I"), a New York corporation, and Royal |nsurance
Conpany of Anerica ("Royal"), an Illinois corporation. The
i nsurance policies inqguestion were conprehensive general liability
policies. Wlls Fargo filed this action in a state district court
in Harris County, Texas, to recover attorneys' fees and other
defense costs incurred by it in defending a third-party action
brought against it in another state court in Harris County. Royal
and C & | renoved the case to the United States District Court for
the Southern District of Texas. The parties agreed to submt the
duty to defend issue for summary judgnent on stipulated facts and
each side filed notions for summary judgnent thereon. The district
court found that the third-party petition failed to allege a
potential cause of action under the policies, that Royal and C & |
had no duty to defend Wl ls Fargo, and that the notions for summary
j udgnent of Royal and C & | were granted and the cross-notions for
summary judgnent of Wells Fargo was deni ed.

We have carefully reviewed the briefs, reply brief and record
excerpts and relevant portions of the record itself. For the
reasons stated by the district court in its nmenorandum and order
filed under date of Septenber 25, 1995, we affirm the final
judgnent entered under date of Septenber 25, 1995, granting
defendant's notion for summary judgnent and di sm ssing the action
W th prejudice.

AFF| RMED.



