IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20807

PONTOON SHI PPI NG COVPANY LI M TED ( CYPRUS),
Plaintiff - Counter Defendant - Appell ee,

V.

NORTH AMERI CAN MARI NE | NCORPORATED,
ANTHONY POGOURTZI S

Def endant - Counter C aimant - Appell ant.

Appeals fromthe United States District Court
for the Southern District of Texas
(H 95-CV-1074)

March 14, 1997
Before KING JONES and SMTH, C rcuit Judges.

PER CURI AM *

North American Marine Incorporated (“NAM ) appeal s an order
of the district court releasing the security posted by Pontoon
Shi ppi ng Conpany (Cyprus) (“Pontoon”). Finding no error, we

affirm

BACKGROUND

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



On February 23, 1995, Pontoon, through its nanagenent
conpany, contracted with NAM for the repair of the rudder on its
ship, the MV Z0OUZOU. A disagreenent arose about the cost of the
repairs after the rudder had been renoved fromthe vessel and NAM
had begun repairing it. Pontoon demanded that NAM return
Pontoon’ s property, and filed suit on April 13, 1995, under
Suppl enental Admralty Rule D, in the district court. NAM
count er cl ai med.

As part of the suit and countersuit, Pontoon agreed to post
security to avoid the arrest of the MV ZOUZOU or any of its
ot her property. A nmagistrate judge ordered Pontoon to post
security of $200,000, and ordered NAMto return the rudder and
rel at ed equi pment to Pontoon. 2

Pont oon tendered the ordered security and filed a notion for

countersecurity under Supplenmental Admralty Rule E(7).® The

The magi strate judge reduced the security anount to
$172,000 to reflect Pontoon’s own paynment for services on and
retrieval of the lower pintle, external and internal bushing, and
key for this equipnment froma third party to which NAM had
contracted work on the rudder.

SSuppl enental Admralty Rule E(7) sets out, in pertinent
part

Whenever there is asserted a counterclaimarising
out of the sane transaction or occurrence wth respect
to which the action was originally filed, and the
defendant or claimant in the original action has given
security to respond in danages, any plaintiff for whose
benefit such security has been given shall give
security in the usual anpbunt and formto respond in
damages to the clains set forth in such counterclaim
unl ess the court, for cause shown, shall otherw se
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magi strate judge granted Pontoon’s notion for countersecurity.
NAM appeal ed the magi strate judge’s decision to the district
judge. The district judge, finding NAM financially unable to
post security, vacated the magi strate judge’'s order that NAM post
countersecurity. The district judge al so, however, rel eased the
security that had been posted by Pontoon. NAM appeal ed this
portion of the district court’s order.

This court determned in a prior review of this case that
because the district court did not give witten reasons for its
rel ease of the security posted by Pontoon, it could not ascertain
whet her the district court had properly exercised its
discretion.* W therefore remanded the case to the district
court for a statenent of its reasons for the release. W now
review to determ ne whether the district court properly exercised
its discretion.

. DI SCUSSI ON
In our prior review of this case we noted the inportance or

preserving the utility of maritinme liens. See Titan Navigation,

direct; and proceedings on the original claimshall be
stayed until such security is given, unless the court
ot herwi se directs.

“Qur jurisdiction to consider the appeal was al so at issue
in our prior review. The court held that the order rel easing
def endants’ security was appeal abl e under both 28 U S.C. § 1291
and the coll ateral -order doctrine. See Incas & Monterey Printing
& Packaging, Ltd. v. MV SANG JIN, 747 F.2d 958, 962-63 (5th Cr.
1984) .



Inc. v. Tinsco, Inc., 808 F.2d 400, 404 (5th Gr. 1987) (“the
guidon for this analysis is the court’s obligation to preserve
the integrity of maritine liens”). Nevertheless, the court held
in Titan Navigation, Inc. v. Tinsco, Inc. that in limted
circunstances the district court may, in its discretion, release
the security of a maritine party. See id. at 405.

The court held in Titan Navigation that the security could
be released if the party claimng the need for security “would be
adequately protected by its in personamaction”, including the
notion that the adverse party “could respond in damages should it
be so cast.” See id. at 405. W also noted that the rel ease
should not inpair “the fundanental utility of maritine |iens,
i.e. as an inducer of credit for a ship’s needed goods and
services.” See id. The court held that a district court would
not abuse its discretion in releasing a party’s security under
factual circunstances that neet these requirenents, even though
the release would “force a lien-holder to relinquish a privileged
position because of a financial inability to post
countersecurity.” See id.

On remand, the district court set forth reasons sufficient
to sustain its rel ease of Pontoon’s security under the abuse of
di scretion standard. The district court noted that NAMis
adequately protected by its in personam action agai nst Pont oon.

The district court recognized that a |l arge portion of NAM s



damage cl ai ns have either already been paid by Pontoon or were
expenses that NAM did not incur in the first place. The district
court also observed that NAM s cl ainms would be in the nature of
an of fset should both parties prevail on their clains.
Additionally, the district court held that, even if Pontoon were
to fail on its clains against NAM NAM s cl ai nred damages are in
an anount that Pontoon is financially able to pay. The district
court noted, in conjunction with Pontoon’s ability to pay
damages, that the factual circunstances of the case indicate
Pontoon’s intent to litigate the case.

The district court also held that the rel ease would not
inpair the fundanental utility of maritine |iens as an inducer of
credit for a ship s needed goods and services because Pontoon’s
intention inits Rule E(7) notion before the nmagi strate judge was
to gain countersecurity.® The district court, cognizant of the
facts attendant to Pontoon’s notion, was within its discretion in
determ ning that the rel ease would not threaten the integrity of
maritime |iens.

L1, CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

rel ease of the security posted by Pontoon.

The nption to wi thdraw as counsel i s GRANTED

SPontoon originally only requested “other relief as is
proper” in its notion before the nmagistrate judge.
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