UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20797

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

FRANK C. Cl HAK

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(H95-CR-27-1)
August 15, 1996

Bef ore REYNALDO G GARZA, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Def endant - appel | ant Frank C hak appeals the district court’s
denial of his notion to dismss Count | of the indictnment against
hi m on double jeopardy grounds. Finding that the indictnent
charges a separate offense than the conspiracy for which he was

previously convicted, we affirmthe district court’s denial of the

"Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



notion to dismss.

C hak was charged in Count | of a 48 count indictnent with
conspiracy (18 U.S.C. § 371) (1) to commt bank fraud (88 1344 and
1346) and wire fraud (8 1343); (2) m sapply bank funds (8 656); (3)
to make fal se entries in bank books and records (8 1005); (4) to
receive unlawfully converted noney (8 2315); and (5) to conduct
financial transactions with proceeds of a specified unlawf ul
activity (8 1956(a)(1)(A)(i)).

C hak nmoved to dismss Count |, arguing that it violated his
doubl e j eopardy rights because he had al ready been indicted for and
convicted of the sanme conspiracy offense in 1993. See United
States v. Allen, 76 F.3d 1348 (5th Cr. 1996). The district court
deni ed the notion, saying:

| am persuaded that although the conspiracies
charged in [United States v. Allen, 76 F.3d 1348]
and in the instant case are sonewhat rel ated, the
Indictnents in the two cases neverthel ess do not

charge a single conspiracy. | nstead, they charge
two separate conspiracies.

Al t hough no single factor is determ native, |
reach this concl usion because the only overl appi ng
co-conspirator in the two cases is M. G hak; and
because the overt acts alleged in the two cases are
different and because the actions of the separate
conspiracies alleged in the other case did not
advance the conspiracy alleged in this case and
vice versa. | also note that there are sone
differences in the tinme of the conspiracies
alleged, the statutory offenses alleged and the
pl aces where the conspirators operated.

I conclude that the defendant has not
presented a prima facie non-frivolous claim of
doubl e jeopardy, and alternatively | conclude that



i f he has, the Governnent has rebutted the
Def endant’ s cl aim

“The essential issue in the double jeopardy analysis
respecting conspiracy is whether one, or nore than one, agreenent
existed.” United States v. Deshaw, 974 F.2d 667, 673 (5th Cr.
1992) (footnote and citation omtted). To determ ne whether a
previ ous conspiracy conviction involves the “sane offense” as a
subsequent|ly charged conspiracy, we consider five factors:

(1) time, (2) persons acting as co-conspirators,
(3) the statutory offenses <charged in the
indictnments, (4) the overt acts charged by the
governnent or any ot her description of the offense
charged which indicates the nature and scope of the
activity which the governnent sought to punish in
each case, and (5) places where the events alleged
as part of the conspiracy took place.
United States v. Marable, 578 F.2d 151 (5th Cr. 1978). When
applying the Marable analysis, no one factor is determnative
instead, we nust look at all five factors in conbination. United
States v. Atkins, 834 F.2d 426, 432-33 (5th Cr. 1987), overrul ed
on other grounds, 933 F.2d 325 (5th Gr. 1991).

After reviewing the indictnents in both cases, the record, and
the briefs of the parties, we determ ne that the district court did
not err in denying Chak’'s notion to dismss Count | of the
i ndi ctment on doubl e jeopardy grounds. W agree with the district
court “that although the conspiracies charged in [the two

i ndi ctments] are sonewhat related, the Indictnents in the tw cases

neverthel ess do not charge a single conspiracy. | nstead, they



charge two separate conspiracies.” Accordingly, the order of the
district court is

AFF| RMED.



