IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20686
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
RAYMOND PALOMO TREVI NG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(95- CR-20603)

Novenber 29, 1996
Before KING DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Raynond Pal onb Trevi no appeal s his conviction and sentence
under 18 U. S.C 8 924(c)(1) for aiding and abetting the use of a
firearmduring and in relation to a drug-trafficking crine. He
argues that, in light of the Suprene Court decision in Bailey v.

United States, 116 S. C. 501 (1995), the district court’s

acceptance of his guilty plea was reversible error because the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



record contained an i nadequate factual basis to support it.

Federal Rule of Crimnal Procedure 11(f) provides that
before entering judgnent upon a guilty plea, the court should
make “such inquiry as shall satisfy it that there is a factual
basis for the plea.” The court may di scharge this duty through
an inquiry of the defendant or an exam nation of rel evant

materials in the record. United States v. Adans, 961 F.2d 505,

508 (5th Gr. 1992). The record nust reveal specific factual
al | egations supporting each elenent of the offense. I|d.

Trevino contends that the record contains no facts to
establish that he “used” a firearmin relation to the drug
offense as that termis defined in Bailey. W disagree.

Al t hough not referred to during the plea hearing, the pretrial
detention order expressly finds that one of Trevino's
coconspirators pointed a gun at police officers while endeavoring
to flee fromthe scene of an attenpted drug theft. This conduct
falls squarely within the Bailey definition of “use.”! Under

Pinkerton v. United States, 328 U. S. 640 (1946), Trevino can be

hel d responsi ble for his coconspirator’s use of a firearmin

furtherance of the conspiracy. See United States v. Fike, 82

F.3d 1315, 1328 (5th GCr. 1996), cert. denied, 65 U S L. W3264

! In Bailey, the Suprenme Court held that under § 924(c)(1),
the term “use” neans “active enploynent,” including “brandi shing,
di spl aying, bartering, striking with, and nost obviously, firing
or attenpting to fire, a firearm” 116 S. C. at 508. The Court
noted that “even an offender’s reference to a firearmin his
possession could satisfy 8 924(c)(1).” 1d.
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(Cct. 7, 1996) (No. 96-5403).

Accordingly, we hold that even if the district court failed
to conply with Rule 11(f) by not establishing an adequate factual
basis at the plea hearing, such failure was harm ess error
because the record as a whol e establishes a sufficient factual
basis to satisfy each elenent of the offense. See Adans, 961
F.2d at 512-13.

AFFI RMED.



