IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20673
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl aintiff-Appellee

V.

LEONARD LOUI S CAPALDI ,
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 93-181)

August 29, 1996
Before KING JONES, and DeMOSS, Circuit Judges.

PER CURI AM *

Leonard Louis Capal di pleaded guilty to bank fraud and
comercial bribery. Capaldi appeals his conviction pursuant to
the plea agreenent and his sentence. Finding error only as to
t he sentence, we affirmthe conviction, vacate the sentence and

remand for resentencing.

A Rule Il dains

Capal di argues that the district court violated Federal Rule

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



of Crimnal Procedure 11(c)(1) by failing to adnonish himat the
pl ea col loquy that his sentence could include restitution or that
the court could depart fromthe sentencing guidelines in certain
circunstances. Capaldi characterizes this as reversible error.

We disagree. Capaldi’s plea agreenent referred to any fine or

restitution as being due and payable i mediately. The plea
agreenent al so provided that Capaldi would not attenpt to avoid
paying a fine or restitution by filing a bankruptcy case.
Capal di declared in open court that he had read the agreenent and
di scussed it with his attorney, and he acknow edged that he
understood his rights and the terns of the plea agreenent.
Capal di raised no questions at the plea colloquy regarding the
i ncl usi on of provisions concerning restitution in the plea
agreenent. The plea agreenent, which was accepted during the
pl ea colloquy, is tenporally relevant information in the record
that counteracts any deficiency caused by the district court's

failure to address the guidelines. See United States v. Johnson,

1 F.3d 296, 302 (5th Cr. 1993) (en banc). Under these
circunstances, the district court's om ssion of the possibility
of restitution in the plea colloquy is harnmess error. See Fed.
R Cim P. 11(h).

Capal di al so argues that the district court conmtted
reversible error by failing to informhimthat the court could
depart fromthe sentencing guidelines. Again, in the plea
agreenent, Capal di acknow edged that the sentence was in the

2



di scretion of the sentencing judge and that Capal di coul d not

w thdraw his plea sinply because the court inposed a sentence up
to the statutory maxi mum Capal di also reserved his right to
appeal any upward departure fromthe guidelines. Capaldi thus
was apprised of the possibility of departure. See Rule 11(c)(1).
Because Capal di specifically reserved his right to appeal an
upward departure and because he objected at sentencing to the

upward departure, any error is harm ess.

B. Increase in Ofense Level

Capal di argues that the district court erred by increasing
his offense I evel under U S.S.G § 3Bl.1(a) for his role as an
organi zer or |leader. Capaldi's plea agreenent contained a
wai ver - of - appeal provision, which provided:

The defendant is aware that Title 18, United
States Code, Section 3742 affords a defendant
the right to appeal the sentence inposed.
Knowi ng that, the defendant waives the right
to appeal the sentence (or the manner in
which it was determ ned) on the grounds set
forth in Title 18, United States Code,
Section 3742, except that the defendant may
appeal a sentence inposed above the statutory
maxi mum or an upward departure fromthe

Sent enci ng Cui del i nes, which upward departure
had not been requested by the United States.
Thi s agreenent does not affect the rights or
obligations of the United States as set forth
in Title 18, United States Code, Section
3742(b).

Qur decision in United States v. Portillo, 18 F.3d 290, 292-93

(5th Gr.), cert. denied, 115 S. C. 244 (1994), dictates that




t he wai ver-of -appeal provision be upheld. Capaldi has no
standing to appeal adjustnents nmade (or not nmade) by the district
court pertaining to his role in the offense and acceptance of

responsibility.

C. Notice of Upward Departure

Capal di argues that the district court commtted reversible
error by failing to provide adequate notice of its intention to
depart upwardly fromthe guidelines.

Before the district court can depart upward on a ground not
identified either in the PSR or in a prehearing subm ssion by the
Governnent, it nust give the parties reasonable notice that it is
contenpl ati ng such departure. Fed. R Crim P. 32; Burns v.

United States, 501 U S. 129, 138 (1991). This notice nust

identify the ground on which the district court is contenplating
an upward departure. Burns, 501 U S. at 138-39. The sentencing
court nust provide defense counsel and the Governnent an
opportunity to coment upon matters relating to the appropriate
sentence. Fed. R Cim P. 32(a)(l). "Rule 32 contenpl ates that
the court may base its sentencing decisions on natters not
included in the [PSR], as long as [the defendant’s] right to
notice and opportunity to be heard are not violated." United

States v. Allison, 986 F.2d 896, 897 (5th G r. 1993).

Inits witten reasons for departure, the district court
stated that it "departed upward two levels [fromthe guideline
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range] based upon the anmount of |oss, which the Court identified
as relevant conduct in a civil lawsuit claimng the defendant, in
a simlar schene to defraud, defrauded victins out of

[ $] 1,499, 000. The two | evel decrease [sic] was based fromthe
fraud table."

No docunents appear in the record in which the district
judge infornmed Capal di before sentencing that he m ght consider
an upward departure based on the Canadian suit or the letters
filed by the Canadian victinms. Accordingly, the record does not
indicate that the district judge conplied with the requirenents
of Burns. The court's comments at the begi nning of the
sentenci ng hearing concerning its intended use of the Canadi an
conduct were anbi guous at best. The judge nentioned that he
coul d see no reason why he could not consider the Canadi an
conduct relevant, but never clearly stated that he intended to
consider it for the purpose of an upward departure. The district
court's comments are nore easily interpreted as reasons why it
woul d not accept the anmount of loss stipulated in the plea
agreenent and woul d i nstead adopt the anmount of |oss recomended
in the PSR W therefore vacate Capaldi’s sentence on this
ground, and we remand to the district court for resentencing in

conpliance with the notice requirenents of Burns.

D. Failure to Provide Reasons for Departure
Capal di al so argues that the district court conmtted
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reversible error by failing to provide specific reasons for its
departure. |If the district court departs upward, it nmust state in
open court the specific reason for doing so. 18 U S. C

§ 3553(c)(2). "By requiring a specific reason,' section
3553(c)(2) requires the sentencing court to identify the exact

ci rcunstance or circunstances that warrant departure which are
not adequately considered by the Sentencing Conm ssion.” United

States v. Muwurning, 914 F.2d 699, 708 (5th Cr. 1990). The

district court will have the opportunity to state specifically

on remand the reasons on which it bases any upward departure.

E. Consideration of the Canadi an Lawsuit

Capal di al so argues that any consideration given by the
district court to an unadjudicated civil lawsuit filed in Canada,
whet her for the purpose of denying a three-point reduction for
acceptance of responsibility or for any other purpose, was error.
It is not clear whether or to what extent the Canadian suit
factored into Capaldi’s sentencing. On remand, the district
court should clearly set forth the role the Canadi an suit plays,
if any, in the sentencing determ nation.

For the foregoing reasons, we AFFIRM Capal di’s conviction,

but we VACATE his sentence and REMAND for resentencing.



