IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-20556
Summary Cal endar

M CHAEL DWYER MCCULLOUGH,
Pl ai ntiff-Appellant,
VERSUS

TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| nstitutional D vision,

Def endant ,
ERI C GRAY, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 93-676)

July 11, 1996
Before SM TH, BENAVI DES, and DENNI'S, C rcuit Judges.

PER CURI AM *

M chael MCul | ough received a full bench trial on his claim
under 42 U. S.C. 8§ 1983, that the individual corrections officers

assaul ted hi mw t hout provocation. The nmagistrate judge nade oral

Pursuant to 5m Gr R 47.5, the court has determined that this opinion
should not be published except under the limted circunstances set forth
in 5t Gr R 47.5. 4.



findings of fact and conclusions of law and entered a judgnent
agai nst MCul | ough.

W affirm The magi strate judge nade credibility determ na-
tions that MCull ough has not shown to be erroneous. Apparently,
McCul | ough was renoved from the dining room because he made an
i nproper remark to an officer. Wile being taken back to his cell,
McCul | ough ki cked backwards at O ficer Eric Gay. The four
escorting officersSsSDi || ow, Di ckey, Ri ddl e, and GraySSt ook
McCul | ough to the ground.

The court found that the forced the officers utilized was done
inagood faith effort to restore order, not to inflict unnecessary
pai n. McCul | ough received only three small abrasions near his
right eye. There is no showi ng that MCull ough was subjected to
cruel and unusual puni shnent.

Accordingly, the judgnent is AFFI RVED. McCul | ough’ s notion

for appoi nt nent of counsel is DEN ED



