IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20540
Summary Cal endar

MARY ALNMENDAREZ, Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA, THE UNI TED STATES DEPARTMENT OF

LABOR, LAWRENCE W ROGERS MARI LYN FELKNER, JOE CLI MPI O
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93-3797)

February 8, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.
FORTUNATO P. BENAVI DES':

Plaintiff-Appellant Mary Al nendarez (" Al nendar ez") appeal s t he
district court's granting of Defendants-Appellees' notion for
summary judgnent on Al nendarez's retaliation claim based on her
failure to raise a fact issue on pretext. Finding that Al nendarez
has failed to make a showi ng sufficient to rai se a genui ne i ssue of
mat eri al fact t hat Def endant s- Appel | ees'’ legitimte,
nondi scrimnatory reason for not pronoting her was pretextual, we

affirm

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



l.

This appeal arises out of a Title VII action filed by
Al mendarez, alleging enploynent discrimnation based on national
origin and sex, and retaliation for having filed previous
enpl oynent discrimnation conplaints. Al mendarez, a Hi spanic
femal e enpl oyed by the United States Departnent of Labor as a G512
claims examner in the Houston District Ofice of Wrkers'
Conpensation Prograns, applied for a GS 13 district director
position along with four others in 1991.! After oral interviews
were conplete, Alnendarez was inforned that Chris d easnan
("G easman"), a white male, was selected for the district director
position. Prior tothe tinme that she filed her application for the
district director position, A nendarez had filed three enpl oynent
di scrim nation conpl aints.

After learning that deasman had been selected for the
district director position, Al nendarez filed a formal Equal
Enmpl oynent Qpportunity ("EEO') conpl aint charging sex and nati onal
origin discrimnation and reprisal for her filing prior EEO
conpl aints. Wen she received her right to sue letter, Al nendarez
filed suit in district court against Defendants-Appell ees.

Def endant s- Appel l ees filed a notion for summary judgnment
which the district court granted. First addressing Al nendarez's
claimof discrimnation based on sex and national origin, the court

found that Al nendarez had made a prima facie case of discrimnation

' Two of the five applicants were disqualified early in the
sel ecti on process.



based on sex and national origin, and that Defendants-Appell ees had
proffered a legitimate, nondi scrimnatory reason for not pronoting
Al mendarez. The court observed that Al nendarez's and d easnman's
educati on, work experience and work perfornmance were equival ent,
but that the selecting official, Carol Fleschute ("Fleschute"),
chose G easman based on his responses during his persona
interview.? The court also noted that Fleschute's decision was
approved by here own supervisor and the head of the Enpl oynent
St andards Admi ni stration Personnel Division. The court concl uded,
however, that Al nendarez had not rai sed a genui ne i ssue of materi al
fact that Defendants-Appellees' legitimate, nondiscrimnatory
reason for pronoting G easman was pretextual

Next addressing Al nendarez's retaliation claim the district
court acknow edged that Fl eschute did know of Al nendarez's previous
EEO conpl aints, but found that Al nendarez failed to provide any
evi dence from which one could infer that Fleschute objected to or
resented Al nendarez's prior EEO conplaints, or that Al nendarez

woul d have received the pronotion "but for" her prior filings.
Al mendarez only appeals the district court's decision on her
retaliation claim
.
Al mendarez argues that the summary judgnent evidence clearly
shows that her immedi ate supervisor, Marilyn Fel kner ("Fel kner"),

shar ed i nformation r egar di ng Al mendar ez wth Fl eschut e.

2 The court's nenorandum and order included thirteen
i nterviewresponses that made 3 easman a superi or candi date for the
district director position.



Specifically, A nendarez asserts that the only way Fl eschute could
have know edge of her past performance and EEO filings was from
Fel kner, who Al nendarez clains did not |ike her.

We review the district court's grant of summary judgnent de
novo, applying that sane standards as the district court. Netto v.
Amrack, 863 F.2d 1210, 1212 (5th cir. 1989) (citing Ayo v. Johns-
Manville Sales Corp., 771 F.2d 902, 904 (5th Cr. 1985)). After
reviewing the record, we find that Al nendarez has failed to raise
a genuine issue of material fact tending to show that Fleschute's
deci sion not to pronpote Al nendarez was pretextual. As the district
court stated in its nenorandumand order, "[s]onething beyond nere
know edge of past events needs to be shown to raise a fact issue
that the decision naker has unlawfully applied or wused that
know edge in naking her enploynent decision."3 W find in this
case that the nere opportunity Fleschute had to base her deci sion
on Al nendarez's previous EEO filings is not sufficient evidence
from which a jury could infer that her decision not to pronpote
Al mendarez was pretextual. Al mendarez has not provided any
evi dence tending to show that Fleschute's decision was influenced
by Al nendarez's previous filings. Therefore, we find that
Al mendarez has failed to raise a genuine issue of material fact on

pr et ext .

3 See Johnson v. Sullivan, 945 F.2d 976, 981 (7th G r. 1991).
4



L1l
For the reasons articul ated above, the order of the district
court granting Defendants-Appel | ees’ notion for sunmary judgnent is

AFF| RMED.



