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PER CURIAM:1

Appellant, a state prisoner, brought a civil rights action
claiming unconstitutional use of force by several prison guards.
The district court granted summary judgment on qualified immunity
grounds in favor of defendants.  Finding that the district court
determined issues of material fact we reverse and remand.

We evaluate whether Appellant has raised a valid excessive
force claim under currently applicable constitutional standards
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under the rule of Hudson v. McMillian, 503 U.S. 1 (1992) which
requires that Appellant show that force was applied not in a good
faith effort to maintain or restore discipline but maliciously and
sadistically to cause harm.  Because this incident occurred in
1990, the legal standard of Johnson v. Morel, 876 F.2d 477 (5th
Cir. 1989) governs whether the officer’s conduct was objectively
reasonable.  Under Johnson, Appellant must establish a significant
injury which resulted directly and only from the use of excessive
force and that the excessiveness was objectively unreasonable.  

In his affidavit opposing the summary judgment motion, Carter
stated:

“I suffered injuries including, cuts and
lacerations on my leg, a bruise on my face, a
knot on the right side of my forehead, pains
in my ribs, blurring of vision and sensitivity
to light in my right eye, and pain in my neck
region.”

The district court reasoned that, while the injuries alleged may be
significant under Johnson, Appellant had not shown that the
injuries resulted directly and only from the excessiveness of the
force applied.  The district court further reasoned that these
injuries could have occurred from a non-excessive use of force.  In
so doing, the district court of necessity resolved issues of
material fact which is inappropriate under Rule 56.  The fact that
injuries may have involved the aggravation of a preexisting neck
injury does not preclude the possibility of recovery.  Dunn v.
Denk, 79 F.3d 401 (5th Cir. 1996)(en banc).  The district court did
not, of course, have the benefit of the en banc Dunn opinion.

REVERSED and REMANDED.


