IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20451
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
KEl TH ODELL | RBY,

M CHELLE PI ERATT | RBY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 94- CV-2186)

Novenber 26, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

GARWOOD, Circuit Judge:

Keith and M chelle Irby appeal the district court’s di sm ssal
of the 28 U S C 8§ 2255 notion filed by Keith Irby. Because
Mchelle Irby is not a party to this suit, her appeal is di sm ssed;
as to Keith Irby, the district court’s judgnent is affirned.

Facts and Proceedi ngs Bel ow

On Novenber 6, 1989, a petit jury convicted the Irbys on

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



several counts of mail fraud, in violation of 18 U.S.C. 88 2, 1341,
arising out of their operation of a conpany whi ch provi ded nedi cal
equi pnent to Medicare recipients. Keith Irby was sentenced to a 5-
year term of supervised probation, a $15,000 fine, and 1, 000 hours
of comunity service. Mchelle Irby received a 5-year term of
supervi sed probation, a $7,000 fine, and 500 hours of conmunity
service. These convictions and sentences were affirnmed on direct
appeal . United States v. Irby, 935 F.2d 1291 (5th Cr. 1991)
(TABLE), cert. denied, 112 S.Ct. 2002 (1992).

Mchelle Irby’ s probationary period was wholly term nated by
the sentencing district court on July 10, 1992. On July 15, 1994,
Keith Irby, proceeding pro se, filed this section 2255 notion. The
district court subsequently termnated Keith Irby s probationary
peri od on Novenber 5, 1994. On April 26, 1995, the district court
summarily dismssed Irby’s section 2255 notion, finding that the
proffered clainms were “frivol ous and/ alternatively noot because the
def endants are no | onger |aboring under any order of the court.”
A nmotion for reconsideration was subsequently denied, and Irby

tinmely appeals.?

. This Crcuit has yet to address the effect of the
Antiterrorismand Effective Death Penalty of 1996, Pub.L. No. 104-
132, 110 Stat. 1214 (1996), and its requirenent of a “certificate
of appealability” as a precondition to appeal in cases arising
under 28 U.S.C. 88 2254-2255. 28 U.S.C. § 2253(c)(2) (as anended).
This Crcuit has applied the AEDPA anendnents retroactively to
appeal s frompersons in state custody proceedi ng under 28 U S.C. §
2254, Drinkard v. Johnson, No. 94-20563, _  F.3d __ (5th Grr.
Cct. 7, 1996), and has held that the standard for obtaining a COA

2



Di scussi on

We consider at the outset the status of Mchelle Irby in this
| awsui t . Qur review of the record reveals that the original
application for relief naned as a party and bore the signature of
Keith Irby al one. Supplenental filings, however, did name Mchelle
| rby as an additional conplainant, but none of themwere signed by
her (nor was any ot her paper filed bel ow so signed). Furthernore,
the district court’s orders, the notice of appeal, and the briefs
filed in this court all treat Mchelle Irby as a party to this
proceedi ng, al though her signature appears nowhere in the record.

As a general rule, parties who proceed pro se are required to

sign “every pleading, witten notion, and ot her paper” filed. Fed.

is the sane as that which governed pre-anendnent the i ssuance of a
“certificate of probable cause.” See also Herman v. Johnson, No.
96- 10367, F. 3d (5th Cr. CQct. 10, 1996). Because the
ant ecedent version of section 2253 contai ned no sim |l ar requirenent
for CPCin section 2255 cases, however, the retroactivity question
presented herein is arguably distinguishable fromthat addressed in
Herman and Drinkard. See Thye v. United States, 1996 W. 539132, 96
F.3d 635 (2d G r. 1996) (hol di ng AEDPA anendnents cannot be applied
retroactively to section 2255 proceedi ngs). Regardless, we do not
reach the retroactivity question in this opinion. Rather, “since
the scope and retroactive effect of [the amendnents] are far nore
substantial matters than the nerits of [Irby s] appeal, and since
the appeal has been fully briefed, we . . . have adjudicated the
appeal .” Knecht v. United States, 1996 W. 570242, *1 (2d Cr. Cct.
4, 1996) (unpublished disposition). Accord, United States v.
Reddeck, 1996 W. 532156 (10th G r. Sept. 19, 1996). To the extent
that current law requires a certificate of appealability, we
construe Irby’'s notice of appeal as an application for COA and
grant sanme as the case has in any event been fully briefed.
Santana v. United States, 1996 W. 596845 (3d G r. Cct. 18, 1996).
See al so Sherman v. Scott, 62 F.3d 136 (5th Gr. 1995) (construing
noti ce of appeal as an application for CPC in section 2254 case),
cert. denied, 116 S.Ct. 1279 (1996).
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R Cv. P. 11(a); Business Guides v. Chromati c Comruni cations, 111
S.CG. 922, 928 (1991). 28 U.S.C. § 2242, however, provides that
applications for habeas relief may be signed “by the person for
whose relief it is intended or by soneone acting in his behalf.”
See also Fed. R Civ. P. 3(c) ("Anotice of appeal filed pro se is
filed on behalf of the party signing the notice and the signer’s
spouse and mnor children, if they are parties, unless the notice
of appeal clearly indicates a contrary intent”). Section 2242 is
a wit-specific statute which, wunder Federal Rule of GCvil
Procedure 81(a)(2), takes precedence over Rule 1l1(a)’s persona
signature requirenment. Thus, given Mchelle Irby’s tacit inclusion
as a party plaintiff in the supplenental petitions filed a quo,
her participation in this lawsuit would appear to be proper,
assum ng, arguendo only, that section 2242 was applicable to
section 2255 proceedings. See Rodriguez v. Hol nes, 963 F.2d 799,
801 (5th Cr. 1992) (“allegations of a pro se conplaint . . . nust
be read in a |iberal fashion, and however inartfully pleaded nust
be held to |l ess stringent standards than formal pleadings drafted
by I awers”) (quotation marks omtted) (citations omtted).

The Suprene Court has, however, pronul gated rul es whi ch govern
section 2255 proceedings in federal district courts. Rule 2(b) of
these rules provides in pertinent part that applications “shall be
signed under penalty of perjury by the petitioner,” directly

conflicting wwth the nore |lenient statutory signature standard of



section 2242.2 Because Rule 2(b) was pronulgated under the
authority of the Rules Enabling Act, 28 U S.C. § 2071 et seq., its
personal signature requirenent supersedes that of section 2242
unless the latter provision can be typified as jurisdictional or
enbodyi ng a “substantive right.” 28 U.S.C. 8§ 2072(b) (“All laws in
conflict with such rules shall be of no further force or effect
after such rules have taken effect”). See United States v. Chase,
18 F. 3d 1166, 1171 (4th Cr. 1994); United States v. Sasser, 971
F.2d 470, 473 (10th Cr. 1992), cert. denied, 113 S. C. 1292
(1993); Giffith Co. v. NLRB, 545 F.2d 1194, 1197 n.3 (9th Gr.
1976), cert. denied, 98 S.C. 171 (1977). Because section 2242's
signature requirenent addresses only the adequacy of the pl eadi ngs
filed, we conclude that, even if it would otherw se be applicable
to section 2255 proceedings, it is nerely a procedural device and
therefore displaced by the nore stringent directive of Rule 2(b).
See Henderson v. United States, 116 S.Ct. 1638 (1996) (service
provisions of Fed. R Cv. P. 4 supersede those of Suits in

Admralty Act); Hanna v. Pluner, 85 S. C. 1136 (1965) (defining

2 This provision was added by the 1982 anendnent to Rule 2(b).
Pub. L. 94-426, 8 2(3), (4), Apr. 28, 1982. The liner notes to Rule
2(b) indicate that the rule was anended to take into account the
enactment of 28 U.S.C. § 1746, which provides that when federal |aw
requires that a sworn statenent be given in witing the declarant
may substitute an unsworn statenent, given under penalty of perjury
and in the form specified in the statute, in its place. See
Di ckinson v. Wainwight, 626 F.2d 1184 (5th G r. 1980); Carter v.
Clark, 616 F.2d 228 (5th G r. 1980).
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procedural rules, for both Rules Enabling Act and Eri e purposes, as
those regul ating practice and pl eadi ng).

Mor eover, even if a section 2255 petition were deened to be an
application for habeas corpus wthin the neaning of section 2242,
and even if Rule 2(b) were inapplicable, Mchelle Irby’ s petition
woul d not be governed by section 2242, because her sentence had
been in all respects conpletely discharged nore than a year before
the proceedi ngs below commenced in July 1994. Hence, neither
habeas corpus nor section 2255 jurisdiction existed with respect to
her conviction and sentence. Coram nobis would be the only
avai | abl e avenue of relief for her, see United States v. Drobny,
955 F.2d 990, 996 (5th Cr. 1992), and as to it Rule 11(a) would
apply and require her signature.

Mchelle Irby is not and never has been a party to this
| awsuit and accordingly we cannot consider the argunents broached
by M. Irby on her behalf.

Turning to Keith Irby s application, we note first that the
district court erred in alternatively finding that Irby’s section
2255 notion was noot. “[T]he federal courts have held that the
conditions of parole and probation sufficiently restrain the
i ndividual to constitute the ‘custody’ which is a condition of

attacki ng a sentence under 28 U.S.C. § 2255.” Coronado v. United
States Board of Parole, 540 F.2d 216, 217 (5th Gr. 1976)

(citations omtted). In addition, the Suprenme Court has



interpreted the statutory | anguage to require only that the habeas

petitioner be in custody “at the tinme his petition is filed.”
Mal eng v. Cook, 109 S. Ct. 1923, 1925 (1989) (citation omtted).
Because Irby filed his initial application several nonths before
his probation was ternm nated, this case is not npot.?3

The district court also dismssed Irby’ s application as
“frivolous”; accordingly, we nust consider the nerits of Irby’'s
section 2255 notion. In considering a district court’s judgnent
dism ssing a section 2255 notion we review conclusions of |aw de
novo. United States v. Faubion, 19 F.3d 226 (5th G r. 1994)
Irby’s ineffective assistance of counsel clains present m xed
questions of | aw and fact which are al so subject to de novo review.
| d.

W first consi der Irby’s clains that adm ni strative
proceedi ngs under the aegis of the Departnent of Health and Human

Services were not admtted into evidence in his crimnal

prosecution. “Relief under 8 2255 is reserved for (1) errors of

3 In Drobny, this Court treated clains raised by a federa
habeas petitioner for the first time on appeal, after his parole
had ended, under the nore stringent standard governing the i ssuance
of a wit of error coramnobis. 955 F.2d at 996. In this case a
nunmber of Irby’s clains were rai sed via supplenental filings in the
district court after his probation had term nated. This fact, when
considered in light of the Drobny court’s refusal to relate clains
rai sed after custody had term nated back to the date of original
filing, suggests there may be an issue regarding the standard by
whi ch we shoul d review a nunber of Irby’s clains. Because we find
that Irby’s clains fail even under the nore |lenient section 2255
standard, however, we decline to address this issue.
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constitutional dinmension and (2) other injuries that coul d not have
been rai sed on direct appeal and, if |left unaddressed, woul d result
in a mscarriage of justice.” Faubion, 19 F.3d at 233 (citations
omtted). Construed liberally this claimis either one of estoppel
or a garden variety evidentiary challenge; in either case, the
absence of a cognizable constitutional violation renders it
facially defective.

We next consider Irby’'s allegations that the prosecutor and
district judge, both of whom are black, conspired to convict him
because he is white. |Irby posits that their discrimnatory ani nus
is evidenced by governnent w tnesses who testified that the Irbys
used racial slurs and consuned drugs, the prosecutor’s argunent
that the Irbys were taking advantage of elderly mnority patients,
the fact that nost of the governnent doctors who testified agai nst
them were non-white, and general comentary which allegedly
distorted the evidence. Irby’s allegations inmpugning the tria
j udge and prosecutor do not even approach what is needed to state
a violation of his right to a fair trial. See United States v.
Mzell, 88 F.3d 288 (5th Gr. 1996) (discussing standard applicable
toclaimthat district judge' s conduct deprived defendant of a fair
trial); United States v. Crooks, 83 F.3d 103 (5th Cr. 1996)
(di scussi ng st andar ds gover ni ng i nproper prosecutorial comentary).
To the extent that Irby's claim can be read as one of selective

prosecution, he has failed to even allege that simlarly situated



def endants of other races were dissimlarly treated. United States
v. Arnstrong, 116 S.Ct. 1480 (1996). Irby’'s essentially concl usory
allegations inthis respect are insufficient to state a cl ai munder
section 2255.

W next turn to Irby’s claim that his counsel rendered
ineffective assistance in violation of the Sixth Anmendnment. To
prevail Irby nust denonstrate both that his counsel’s performance
fell bel owan objective standard of reasonabl eness and that but for
this deficient performance there is a reasonable probability that
t he outcone of the trial would have been different. Strickland v.
Washi ngton, 104 S.Ct. 2052 (1984).

I rby conplains first that his trial counsel helped “rewite”
the indictnent. | rby does not describe the indictnent as it
supposedly existed prior to rewiting, nuch less the variations
t hat counsel supposedly introduced. OQur review of the indictnent
reveals that it was sufficient and adequately inforned the |Irbys of
the charges agai nst them United States v. Gaytan, 74 F.3d 545
(5th Gr.), cert. denied, 117 S.C. 77 (1996). This claimfails.

| rby next challenges trial counsel’s decision not to nove for
a change of venue. | rby does not identify any prejudice in the
trial venue; in fact, insofar as he states that “over 100"
supporters were kept out of the courtroomby the trial judge, Irby
appears to be proclaimng comunity support. Nor is there anything

to suggest that had a change of venue been sought it would have



been grant ed.

Irby clainms that trial counsel did not render adequate
assi stance because he failed to take depositions, call expert
physi ci ans, and subpoena wi tnesses from inter alia, the Departnent
of Heal th and Human Servi ces in Washington, D.C. Qur reviewof the
record i ndicates that the district court’s determ nation that these
decisions were strategic ones, notivated at least in part by a
limted budget and reasonable under the circunstances, is not
erroneous. Al exander v. MCotter, 775 F.2d 595 (5th Cr. 1985).
Furthernore, because Irby’'s filings do not specify how these
depositions and witnesses woul d have furthered his defense he has
failed to sufficiently plead the prejudice prong of Strickland
Bridge v. Lynaugh, 838 F.2d 770 (5th Gr. 1988). This claimalso
| acks nerit.

| rby contends that trial counsel perfornmed deficiently because
a defective hearing aid prevented counsel fromhearing much of the
trial and tinely objecting to prejudicial evidence. |Irby has not
specified the evidence which was admtted w thout objection, nor
has he made any showi ng that tinely objections woul d have resulted
in the evidence being excluded and a different verdict |ikely being
returned. United States v. Stedman, 69 F.3d 737 (5th Cr. 1995),
cert. denied, 116 S . C. 2512 (1996). Irby’s pleadings are
insufficient to show entitlenent to relief under section 2255.

| rby posits that information regarding pl ea negotiations, as
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well as information concerning the governnent’s investigation of
the Irbys, was not admtted at trial. Again, Irby’s allegations do
not indicate that any of this evidence woul d have been adm ssi bl e
or, if admtted, would likely have resulted in a different outcone.
Irby has failed to adequately allege Strickland' s prejudi ce prong.
Stedman. This claimis neritless.

| rby argues that trial counsel rendered i neffective assi stance
by failing to procure a tape either recorded by or featuring a
governnent wtness, Miir Myan. Irby has not alleged any
particul ars regarding the content of that tape, nor has he placed
its use in the context of this wwtness’s testinony at trial so that
we can gauge its prospective inpact. See United States v. Lauga,
762 F.2d 1288 (5th Cir.), cert. denied, 106 S.Ct. 173 (1985).
There is nothing to indicate Strickland prejudice.

Irby asserts that trial counsel perfornmed deficiently in
failing to adequately cross-examne a nunber of governnent
W t nesses. He contends that Mayan was not avail able for “further”
cross-exam nation, that Avis Brooks' plea agreenment with the
governnent was not exposed on cross, and that Tom Arnold,
previously convicted of obstruction of justice, was allowed to
testify. Insofar as these clains are not patently frivol ous, they
fail to set forth the substance of the witness's testinony and the
possi bl e inpact of any additional cross-exam nation. Cark v.

Collins, 19 F.3d 959 (5th Cr.), cert. denied, 115 S. Q. 432
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(1994). Thus, this claimnust fail.

Finally, insofar as the multitude of oblique references to
percei ved i njustices which dot the | andscape of Irby s filings can
be construed to constitute clains of ineffective assistance of
counsel, we find they lack nerit under the Strickland anal ysis.

Nothing in |Irby’'s allegations serves to underm ne our
confidence in the outcone of his trial. The district court did not
err insummarily dismssing Irby’ s section 2255 notion. Rule 4(b),
Rul es Governing Section 2255 Proceedings. Accordingly, Irby’'s
conplaint that he was denied an evidentiary hearing is wthout
merit.

Concl usi on

For the foregoing reasons, the district court’s judgnent
denying Keith Irby’ s section 2255 notion i s AFFI RVED;, the appeal of
Mchelle Irby is DI SM SSED. 4

4 Irby also filed in the district court a wit of mandanus

together with certain supplenents thereto. Although so far as we
can ascertain the district court never ruled on this mandanus, the
papers respecting it were forwarded to this Court together w t h—but
not as part of —the record in this appeal. The nmandanus and rel ated
papers are not properly before us, and the clerk is directed to
return those papers to the district clerk.
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