IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20385

M CHAEL S. SLEENVAN

Pl ai ntiff-Appellant,
V.
BRAZORI A COUNTY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95-CV-704)

January 31, 1996
Before KING DAVIS, and BARKSDALE, Circuit Judges.

PER CURI AM *

M chael S. Sl eeman appeals the district court's dism ssal of
his 42 U S.C. 8§ 1983 clai magainst Brazoria County, Judge Ogden
Bass, Judge Janes Bl ackstock, Cindy Hall, Sheriff Joe King, and
Judge Sanuel Kent, pursuant to Rule 12(b)(6) of the Federal Rules
of Gvil Procedure, and the doctrines of absolute judicial

immunity and qualified imunity. W affirm

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| . BACKGROUND

On the norning of Novenber 14, 1994, Sleeman went to the
County Court at Law Nunber 3 of Brazoria County, with the intent
of serving a federal conplaint on Judge Bl ackstock. Sleeman's
versi on of what happened that day is uncontested on appeal.
According to Sl eeman, he waited for a break in the proceedi ngs
and then asked Judge Bl ackstock's perm ssion to approach the
bench. Sl eeman asked Judge Bl ackstock if the judge's clerk could

accept service for him Wen the judge answered "yes," Sl eeman
delivered the papers and |eft the courtroom Several hours
|ater, Sleeman returned to Judge Bl ackstock's courtroom as a
subpoenaed witness in a case pending before the judge that
af ternoon. \When Judge Bl ackstock noticed Sleeman sitting in the
courtroom the judge called himto the bench. Commenting that he
di sapproved of the way Sl eeman had delivered his papers that
nmor ni ng, Judge Bl ackstock held himin contenpt of court and
i nposed a sentence of ninety days incarceration and a $300 fi ne.
Sl eeman petitioned for a wit of Habeas Corpus in both
federal and state courts before Judge Kent and Judge Bass,
respectively. On Decenber 30, 1994, after Sleeman had served 38
days and a state appeals court had agreed to hear his habeas
corpus petition, Judge Bl ackstock commuted Sl eeman's sentence to
time served.

On March 10, 1995, Sleeman, acting pro se, filed his

original conplaint for danages and alleged civil rights



violations pursuant to 42 U S.C. § 1983,2 in the United States
District Court for the Southern District of Texas. Sl eenman
asserted that Judge Bl ackstock had acted vindictively--wongly
finding Sleeman in contenpt and sentencing him He alleged that
Judge Bass and Judge Kent delayed in acting on his petition for
the wit of habeas corpus. |In addition, Sleeman sued Brazoria
County, and Cindy Hall, an assistant crimnal district attorney
of Brazoria County, and Joe King, Sheriff of Brazoria County, for
assisting in his arrest. Pursuant to Rule 12(b)(6), each
defendant filed a notion to dismss for failure to state a claim
upon which relief can be granted. Fed. R Cv. P. 12(b)(6).

On May 2, 1995, the district court entered an order
dism ssing all defendants. The district court found that, with
respect to Sleeman's conplaint: Judges Bl ackstock, Bass, and
Kent enjoyed absolute judicial imunity; Hall and King possessed
qualified imunity; and Sl eeman had "failed to provide any
factual basis for his allegations that Brazoria County had an

unconstitutional policy which led to his unlawful arrest.™

2 Sl eeman seeks danmages under the G vil Rights Act of
1871, Rev. Stat. 8§ 1979, presently 42 U S.C. § 1983. This
section provides:

Every person who, under col or of any statute,

ordi nance, regul ation, custom or usage, of any State
or Territory, subjects, or causes to be subjected, any
citizens of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and |laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

42 U.S. C. § 1983.



Thereafter, Sleeman tinely filed a notice of appeal fromthe

order and final judgnent of dism ssal.

[ 1. DI SCUSSI ON
W review de novo a dismssal for failure to state a claim

upon which relief can be granted. First Gbraltar Bank, FSB v.

Smth, 62 F.3d 133, 135 (5th G r. 1995). W accept the

all egations of the conplaint as true and we do not affirmthe
district court's dismssal unless it appears beyond doubt that
the plaintiff cannot prove any set of facts in support of his

claimwhich would entitle himto relief. Lefall v. Dallas | ndep.

School Dist., 28 F.3d 521, 524 (5th Gr. 1994).

Sl eeman chal l enges only the district court's dism ssal of
his 8 1983 conpl ai nt agai nst Judge Bl ackstock. The ot her
def endant s--Brazoria County, Judge Bass, Hall, King, and Judge
Kent--are included in this appeal by virtue of Sleeman's notice
of appeal, but Sl eeman does not seek relief against themin his
appeal brief. Although we construe the briefs of pro se
litigants nore perm ssively than those filed by counsel

Securities and Exch. Comn v. AMX, Int'l, Inc., 7 F.3d 71, 75

(5th Gr. 1993), issues not raised and argued in a litigant's

initial appeal brief are considered waived. G nel v. Connick, 15

F.3d 1338, 1345 (5th Cir.), cert denied, 115 S. C. 189 (1994).

Therefore, consistent wwth an apparently deli berate choice on
Sleeman's part, we find that he has abandoned his cl ai ns agai nst

all defendants ot her than Judge Bl ackst ock.



The Rule 12(b)(6) dism ssal of Sleenman's conplaint against
Judge Bl ackstock was based on the doctrine of absol ute judicial
immunity. It is well-established "as a general principle of the
hi ghest inportance to the proper adm nistration of justice that a
judicial officer, in exercising the authority vested in him
shall be free to act upon his own convictions, wthout
appr ehensi on of personal consequences to hinself." Harper v.

Merckle, 638 F.2d 848, 856 (5th Gr.) (quoting Bradley v. Fisher,

80 U.S. (13 vall) 335, 347 (1871)), cert. denied, 454 U.S. 816
(1981). For this reason, a judge acting within the anbit of his

authority enjoys absolute judicial immunity. MAfee v. 5th

Crcuit Judges, 884 F.2d 221, 222 (5th Cr. 1989), cert. denied,

493 U. S. 1083 (1990). The Suprene Court has concluded that §

1983 did not abolish this settled principle of law. Pierson v.

Ray, 386 U.S. 547, 554-55 (1967)). Therefore, a judge renains
absol utely i mune agai nst actions for danmages for all judicial
acts that are not perfornmed in the clear absence of al

jurisdiction. Mlina v. Gonzales, 994 F.2d 1121, 1124 (5th Cr

1993).

We nust determ ne whet her Judge Bl ackstock's actions were
judicial acts and, if so, whether or not they fall clearly
outside his jurisdiction as a state court judge. Harper, 638
F.2d at 858. The actions of Judge Bl ackstock that are at issue
are those that took place on the afternoon of Novenber 14, 1994--

when Judge Bl ackst ock found Sl eeman in contenpt and sentenced



him?3 W consider four factors in determ ninng whether Judge

Bl ackstock' s actions were judicial in nature: (1) whether the
preci se acts conpl ai ned of --use of the contenpt and sentencing
powers--are normal judicial functions; (2) whether the acts
occurred in the courtroom or adjunct spaces; (3) whether the acts
centered around a case pendi ng before Judge Bl ackstock; and (4)
whet her the acts arose directly out of a visit to the judge in

his official capacity. Mlina, 994 F.2d at 1124 (citing

McAl ester v. Brown, 469 F.2d 1280, 1282 (5th Cr. 1972)). These
four factors are to be broadly construed in favor of inmmunity,
and immunity is sonetines proper even though one or nore of the
factors is not net. |1d. (citations omtted).

The first two factors weigh in favor of a finding that Judge
Bl ackst ock' s actions toward Sl eeman were judicial in nature. The
first factor--whether the precise acts conplained of are norma
judicial functions--favors Judge Bl ackst ock because both the
contenpt citation and the sentencing are normal functions of a
judge. The second factor--whether the acts occurred in the
courtroom or adjunct spaces--also favors Judge Bl ackstock
Sl eeman was found in contenpt and sentenced in County Court at

Law Nunber 3.

3 Sl eeman and Judge Bl ackstock crossed paths twi ce on the
day in question--in the norning, when Sl eeman served the judge
Wi th process, and in the afternoon when Judge Bl ackstock found
Sl eeman in contenpt and sentenced him Al though the norning
encounter precipitated the conduct taken by Judge Bl ackstock that
af t ernoon, Sl eeman does not seek damages for anything the judge
did in the norning. Because Judge Bl ackstock does not need to
i nvoke the doctrine of absolute judicial imunity for his conduct
in the norning, we need only focus on the afternoon encounter.

6



Judge Bl ackstock's position | oses sone ground, however,
under the third factor. That factor--whether the acts centered
around a case pending before the judge--clearly does not weigh in
favor of a finding that Judge Bl ackstock's actions toward Sl eeman
were judicial in nature. The acts that led to Sl eeman's
i ncarceration did not center around any nmatter pendi ng before
Judge Bl ackstock. They were precipitated by Sl eeman's service of
process on Judge Bl ackstock in the norning, and they were
subsequently triggered when Sl eeman found hinself back in the
courtroomthat afternoon within eyeshot of the judge.

Sl eeman argues that the fourth factor--whether the acts
arose directly out of a visit to the judge in his official
capacity--weighs in favor of a finding that Judge Bl ackstock's
actions were not judicial in nature. He contends that the
confrontation arose out of nonjudicial business because he
expected to be serving process on Bl ackstock, the private
citizen, not Blackstock, the judge. Sleeman suggests that our
hol di ng i n Harper supports his position. |In Harper, we recalled
the | anguage of Stunp v. Sparkman, 435 U S. 349, 362 (1978),

where Justice Wiite concluded that "consideration nmust be given
not only to the nature of the act itself but also to the
expectations of the parties." Harper, 638 F.2d at 859 (quotation
mar ks omtted).

Har per invol ved a 8 1983 action brought against a county
judge in Florida. The defendant in Harper, Judge Merckle,

occupied an office in the courthouse where Jack Harper's forner



w fe worked as a secretary. One day, while Harper was | ooking
for his fornmer wife, he happened into Judge Merckle's office.
Judge Merckl e was wearing street clothes and apparently did not
identify hinmself. Operating on the basis of courthouse gossip
and m stakenly believing that there was an outstandi ng cont enpt
vi ol ati on agai nst Harper, Judge Merckl e began an i npronptu
interrogation session. "[l]n what can be characterized fairly as
a nost unusual request, Judge Merckle, still seated behind his
secretary's desk, told [Harper] to raise his right hand to be
sworn in." Harper, 638 F.2d at 851. A befuddl ed Harper pronptly
left the building. Court bailiffs caught Harper and escorted him
back to the judge's chanbers for a hastily convened cont enpt
hearing at which Judge Merckle found himin contenpt of court and
sentenced himto three days incarceration. In an "exceedingly
narrow' ruling "tailored to this, the rarest of factual
settings,"* we held:

[When it is beyond reasonabl e doubt that a judge has

acted out of personal notivation and has used his

judicial office as an offensive weapon to vindicate

personal objectives, and it further appears certain

that no party has invoked the judicial machinery for

any purpose at all, then the judge's actions do not
anpunt to "judicial acts."

4 To exenplify the limted application of our holding in
Har per, we noted that our research had reveal ed only one other
case within the scope of our holding: Zarcone v. Perry, 572 F.2d
52 (2d Cr. 1978). Harper, 638 F.2d at 859 n.17. Zarcone
i nvol ved a judge who ordered a coffee vendor handcuffed and
brought before himafter patroni zing the vendor and adjudgi ng his
coffee "putrid." Zarcone, 572 F.2d at 53. In his chanbers, the
judge "started scream ng at [the coffee vendor], threatening him

and his 'livelihood for about 20 m nutes, and thoroughly scaring
him" |[d. Later that night, the vendor was agai n brought before
the judge for a simlar encounter. |d. at 54.
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Har per, 638 F.2d at 859. Accordingly, we found that Judge
Merckl e's actions could not be considered judicial acts and that
absolute judicial inmunity was inappropriate. |d.

The case at bar is distinguishable fromHarper. Wereas we
found it "clearly unreasonable to conclude that Harper
entertained the expectation that judicial matters were at hand
when he entered Judge Merckle's office on nonjudicial business,”
t he sane cannot be said of Sleeman in this case. On the
af ternoon of the day in question, Sleeman entered Judge
Bl ackst ock' s courtroom as a subpoenaed witness in a case pending
before the judge. Sleeman was fully aware that "judicial nmatters
were at hand," even though he was not aware that one such
judicial matter would focus on him He did expect, however, to
encount er Judge Bl ackstock serving in his official capacity. The
finding of contenpt and the sentencing took place during this
afternoon visit. Therefore, we find that the fourth factor
wei ghs in favor of Judge Bl ackstock, and, based on our analysis
of all four factors, we conclude that Judge Bl ackstock's actions
are properly characterized as judicial acts.

Notwi t hst andi ng that they are judicial in nature, to enjoy
absolute judicial inmunity, Judge Bl ackstock's actions nust not
fall outside his jurisdiction as a state court judge. Milina,
994 F.2d at 1124. W nust determ ne whet her Judge Bl ackstock had
subject-matter jurisdiction to issue the contenpt citation and
sentence. |d. at 1125 n.1 (pointing out that this approach is

consistent with the position taken by a magjority of the Grcuits



and the Suprene Court). By law, a judge in Texas may hol d
soneone in his courtroomin contenpt and sentence himto jail
time, a fine, or both.® Thus, Judge Bl ackstock had subject -
matter jurisdiction over Sleeman's conduct within the courtroom
and therefore, Judge Bl ackstock's actions were not taken in the
cl ear absence of all jurisdiction.

We concl ude that Judge Bl ackstock is entitled to absolute
judicial imunity for citing Sleeman with contenpt and sentencing
himto ninety days in jail and a $300 fine. W may disagree with
the action taken by Judge Bl ackstock but that does not justify
depriving the judge of imunity. Stunp, 435 F.2d at 363. "This
imunity applies even when the judge is accused of acting
mal i ciously and corruptly.” Pierson, 386 U S. at 554. As |ong

as the acts were perforned in the exercise of his judicial

5 Title 2, the portion of the Texas Governnent Code that
deals with the judicial branch, provides in pertinent part:

8§ 21.001. Inherent Power and Duty of Courts

(a) A court has all powers necessary for the
exercise of its jurisdiction and the enforcenent of its
| awful orders, including authority to issue wits and
orders necessary or proper in aid of its jurisdiction.

(b) A court shall require that proceedi ngs be
conducted with dignity and in an orderly and
expedi ti ous manner and control the proceedi ngs so that
justice is done.

§ 21.002. Contenpt of Court

(a) A court may punish for contenpt.

(b) The punishnment for contenpt of court other than
a justice court or nunicipal court is a fine of not
nore than $500 or confinenent in the county jail for
not nore than six nonths, or both such a fine and
confinenent in jail.

Tex. Gov't Code Ann. 88 21.001--21.002.
10



function, "the all eged nagnitude of the judge's errors or the

mendacity of his acts is irrelevant.” Boyd v. Biggers, 31 F.3d

279, 284 (5th Cr. 1994). Because Judge Bl ackstock is absolutely
imune fromsuit for finding Sleeman in contenpt and sentenci ng
him it follows that Sl eeman failed to state a cl ai m agai nst
Judge Bl ackstock upon which relief can be granted. The district
court properly dismssed Sleeman's action pursuant to Rule
12(b) (6).

In addition to the doctrine of absolute judicial inmunity,
Judge Bl ackstock rai ses another argunent in his defense. He
contends that Sleeman's conplaint is barred by the Suprene

Court's holding in Heck v. Hunphrey, 114 S. Q. 2364, 2372

(1994).° As a result of our determ nation that Judge Bl ackst ock
enj oys absolute judicial imunity, we need not reach the question
of whether the holding in Heck precludes recovery on a § 1983

suit brought under the peculiar facts of this case.

6 I n Heck, the Suprene Court hel d:

[I]n order to recover danages for allegedly
unconstitutional conviction or inprisonnent, or for
ot her harm caused by acti ons whose unl awf ul ness woul d
render a conviction or sentence invalid, a 8 1983
plaintiff nust prove that the conviction or sentence
has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tribuna
aut hori zed to nmake such determnation, or called into
gquestion by a federal court's issuance of a wit of
habeas corpus."”

Heck v. Hunphrey, 114 S. Q. 2364, 2372 (1994).
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I11. CONCLUSI ON
For the foregoing reasons, the decision of the district

court 1s AFFI RVED
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