IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20358
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Rl CKY WAYNE GORDON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CR- H 88-360)

Novenber 22, 1995
Before JOLLY, JONES, and STEWART, Crcuit Judges.

PER CURI AM *

Gordon filed a notion to nodify his prison term under 18
US C 8§ 3582(c)(2). The district court entered a one-sentence
order denying the notion to nodify on April 20, 1995.

Gordon's notion to nodify his sentence was based on the 1993
amendnent to U . S.S.G § 2D1.1. Gordon argued that the anmendnent

provided that certain materials produced in the manufacturing

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



process could not be considered in determning the anount of
controll ed substances involved in the offense. Gordon asserted
that renoving these materials would have resulted in an anount of
met hanphet am ne that was | ess than two pounds.

Gordon' s cal cul ati ons are based on a f undanent a

m sunder st andi ng of the DEA report. The report gives the strength

of three sanples of the oil in terns of mlligrans of HCL salt
(usabl e net hanphetam ne) per milliliter of oil. For exanpl e,
exhibit 2 had 103 ng of HCL salt per m of oil. Gordon m sread

this to nean that exhibit 2 contained only 10.3 percent HCL salt by
wei ght . Additionally, the HCL salts weight given in the report
(69.7 grans) does not represent the entire 50 Iliters of
met hanphetam ne oil seized, but only represents the HCL salts
present in the tested sanples. Only 44.8 mlliliters were tested,
| ess than 1/1000th of the seized quantity of oil. The DEA reported
that their chem st concluded that the oil would yield between 25
and 30 pounds of usable nethanphetam ne. The PSR cal cul ated the
base offense | evel as 36 based on the weight of 50 liters of the
oil. The PSR al so cal cul ated an al ternate base of fense | evel of 34
based on the wei ght of the usabl e nethanphetam ne derived fromthe
oil (30 pounds).

In any event, the district court sentenced Gordon using the
base offense | evel of 34 based on the usable product alone. The
district court inposed a sentence of 121 nonths, which is the

bottom of the range for offense level 32 and crimnal history



category |I. Therefore, Gordon was originally sentenced based on
only the usable anmount of nethanphetamne (as in the anended
guidelines), not on the total weight of the oil. The district
court did not abuse its discretion in denying the notion to reduce
Gordon's sentence pursuant to 18 U S.C. 8§ 3582(c)(2) because no
addi tional reduction was warranted under the anended gui delines.

AFFI RMED.



