IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20347

Summary Cal endar

DAVI D WVAYNE MCWHERTER
Pl ai ntiff-Appellant,

V.
J. A COLLINS, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 92- 2359)

Cct ober 30, 1995
Before KING SM TH and BENAVI DES, C rcuit Judges.

PER CURI AM *

Texas prisoner David Wayne McWherter appeal s the di sm ssal of
his civil rights conplaint alleging that seven prison officials
retailated against himfor using the prison grievance system W
affirm

Follow ng the filing of McWerter's conplaint, |FP status was

granted and six of the seven defendants were served. Oficer S

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Lane, the seventh defendant, could not be | ocated. At the
conclusion of a Spears hearing, the clains against the six served
def endants were dism ssed on the basis that the clainms |acked an
arguable basis in law and fact and had no realistic chance of
ultimte success. See 28 U S.C. § 1915(d). The court then gave
McWherter an additional 45 days to have Lane served. The court
told McWerter that if he could not effect service in that tine,
the case against Lane would be dism ssed as provided by Fed. R
Cv. P. 4(m. After the expiration of the 45-day period, the case
was dismssed with prejudice on the basis that the court had
previously dism ssed all defendants except Lane and that MWerter
had failed to effect service on Lane. MWerter appeals.

Failure to serve

McWherter argues that his clai magainst Lane shoul d not have
been di sm ssed. Service, McWerter insists, is the U S Mirshal's
responsibility. MWerter al so argues that a dismssal for failure
to serve should be wthout, not with, prejudice.

A district court enjoys broad discretion in determning

whether to dismss an action for failure of service. Ceorge V.

United States Dep't of Labor, OS. HA , 788 F.2d 1115, 1116 (5th
Cr. 1986). This court reviews such a dismssal for abuse of

di screti on. Systens Signs Supplies v. United States Dep't of

Justice, 903 F.2d 1011, 1013 (5th Cr. 1990).
In the original conplaint, which he filed in 1992, MWerter
identified Lane as S. Lane, COIIlIl, Wnne Unit, Hunstville, Texas

77349. The 1994 order directing the U S Mrshal to serve the



def endants states that six of the seven defendants, including Lane,
were | ocated at the Wnne Unit. 1In July 1994, the summons for Lane
was returned unexecuted, with the notation, "no |onger enployed,
unable to locate.”" At the Spears hearing, the court stated that
Lane had not been served and gave MWerter 45 days in which to
have her served.

In his notice of appeal, MWerter stated that, after the
Spears hearing, he nerely waited for the marshals to serve Lane.
He asserted that he rightfully expected themto serve her.

The Federal Rules of Civil Procedure state that the "plaintiff
is responsible for service. . . ." Fed. R CGv. P. 4(c)(1). Any
adult who is not a party nmay effect service. Fed. R Cv. P
4(c) (2). For plaintiffs proceeding IFP, the court directs the
marshal to effect service. |1d.

"While . . . incarcerated plaintiffs proceeding in form
pauperis may rely on service by the U S. Marshals, a plaintiff may
not remain silent and do nothing to effectuate such service."

Rochon v. Dawson, 828 F.2d 1107, 1110 (5th Gr. 1987). "At a

mninmum a plaintiff should request service upon the appropriate
defendant and attenpt to renedy any apparent service defects of
which a plaintiff has know edge." Id.

The record does not show when McWherter first knew that there
was a problemin serving Lane. But at the | atest, he becane aware
at the Spears hearing that there was a problem He then had 45
days in which to act. Know ng that there was a problem he

remai ned silent and did nothing to effectuate service. This he may



not do. 1d. The dism ssal was not an abuse of discretion.

The Federal Rules of G vil Procedure require a dismssal for
failure to serve to be without prejudice. Fed. R Cv. P. 4(m.
A Rule 4(m) dismssal my be ordered even when the "w thout
prejudi ce” dismssal operates as a "with prejudice" dismssal
because the applicable statute of limtations has run. Norlock v.

Cty of Garland, 768 F.2d 654, 658 (5th Cr. 1985).

McWherter filed his conplaint in August 1992, alleging acts
occurring fromJanuary to May 1992. The dism ssal with prejudice
cane in March 1995, when the two-year Texas statute of limtations
woul d have barred a re-filed action. See Tex. Cv. Prac. & Rem
Code 816.003(a) (West 1986). In this situation, a dismssal with
prejudi ce has the sanme effect on McWierter's cl ai magai nst Lane as
a dismssal without prejudice. Any error in dismssing the case
agai nst Lane with prejudice is, therefore, harnl ess.

8§ 1915(d)

McWherter argues that his clainms of retaliation for his use of
the grievance procedure are not frivolous because all of the
defendants had personal i nvol venent in the retaliation.
Addi tionally, MWerter argues that the disciplinary hearing that
one defendant conducted was constitutionally infirm

An IFP plaintiff's claimthat has no arguable basis in | aw or
fact may be dism ssed as frivolous. 28 U S. C. § 1915(d); Eason v.
Thaler, 14 F.3d 8, 9 (5th Gr. 1994). Review is for abuse of
di scretion. Eason, 14 F.3d at 9.

The gravanmen of McWierter's conplaint is that the defendants



retaliated against himfor filing numerous grievances protesting
acts of many prison officers but particularly fermale officers.
Prisoners have the right to file grievances, McWerter clained, and
he wants all prisoners to be able to file grievances w thout
hi nder ance.

"[A] prison official may not retaliate against or harass an
inmate . . . for conplaining to a supervisor about a guard's

m sconduct." Wods v. Smth, 60 F.3d 1161, 1164 (5th Cr. 1995).

"An action notivated by retaliation for the exercise of a
constitutionally protected right is actionable, even if the act,
when taken for a different reason, mght have been legitinmate."
Id. at 1165.

"To state a claim of retaliation an inmate nust allege the
violation of a specific constitutional right and be prepared to
establish that but for the retaliatory notive the conpl ai ned of
incident . . . would not have occurred.” Wods, 60 F.3d at 1166.
"Aplaintiff may not, however, plead nerely conclusory allegations
to successfully state a section 1983 claim but nust instead set

forth specific facts which, if proven, would warrant the relief

sought." Arnaud v. Odom 870 F.2d 304, 307 (5th G r. 1989), cert.
deni ed, 493 U. S. 855 (1989). Once given an opportunity to plead
hi s best case, even a pro se plaintiff nust plead specific facts to

support his conclusions. Jacquez v. Procunier, 801 F.2d 789, 793

(5th Gr. 1986).
We have revi ewed McWherter's conplaint, as fleshed out by his

responses to the court's questionnaire and by the Spears hearing.



McWherter has nerely specul ated that retaliation notivated the cel
transfer by Major Rogillio, the disciplinary hearing conducted by
Capt ai n Boyd, Warden Peterson's omssion to intervene, Lt. denn's
advi sing Boyd to give a harsh punishnent, Sgt. Gissonis om ssion
to investigate, and Director Collins's omssion to intervene. All
of these are conclusions that McWerter has failed to support.
Furthernore, the supervisory personnel -- Collins, Peterson,
and Gissom-- may not be |liable wthout their personal invol venent
or their inplenentation of a constitutionally deficient policy.

Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th Cr. 1987).

McWherter's conclusional allegations do not neet that high
st andar d.

Turning to McWherter's all egations regarding the disciplinary
procedure, MWerter argues that his claim of an inproper
di sciplinary procedure was not frivol ous because t he case was never
i nvestigated, he was never interviewed, he was deprived of good
time without due process, and he was not provided a witten
statenent of the facts upon which the disciplinary officer relied
and of the reasons for the officer's conclusions. The disciplinary
officer should have accepted witten evidence against Lane,
McWherter argues. He also says that a single disciplinary officer
shoul d not have conducted the hearing.

In a major disciplinary proceeding, unless a security risk
woul d be created, prison officials nust give an inmate 24 hours
witten notice of a hearing and of the charges against him an

opportunity to present evidence, and a witten statenent by the



fact finder. WIff v. MDonnell, 418 U S. 539, 563-66 (1974).

When the disciplinary sanctions include the |oss of good-tine
credits, which McWerter alleged, these procedures are required.
Wl ff, 418 U S. at 557, 560-61.

In his responses to the court's questionnaire, MWerter
stated that he had notice, an opportunity to present evidence, and
a copy of factual findings. Though these responses show that the

WIff requirenents were net, Mc\Werter argues that the findings of

fact that he received were i nadequate and that he should have had
a hearing before nore than one officer.

McWherter argues that the factual findings were inadequate

because they nerely stated, "Msturbating and did not stop
mast ur bati ng when ordered to." WIff did not prescribe alevel of
detail for the witten findings. It explained that the statenent

should allow for review, should preclude a m sunderstandi ng, and
shoul d ensure that officials acted fairly. WIff, 418 U. S. at 565.
As MWierter alleged, the findings conport wth the charges.
McWherter has not explained how the sinple statenent failed to
satisfy the reasons that Wl ff gave for requiring the statenent.
A disciplinary conmttee conposed of three prison officers was

at issue in WIff. WIiff, 418 U S. at 540. The Suprenme Court

delineated the requirenents for a major disciplinary proceeding in
the context of that case. Id. at 563-68. The Suprene Court

however, did not require prison officials to provide a hearing
before nore than one officer. 1d. |In an unpublished opinion, this

court has held, "[T]here is no requirenent that there be nore than



one hearing officer” in a prison disciplinary proceeding. Hicks v.
Lynaugh, No. 94-20871, slip op. at 3 (5th Cr. My 24, 1995)
(unpubl i shed).

Qutside of the foregoing procedural requirenents, a federal
court's review of a state prison disciplinary proceedi ng does not
go beyond determning if it was arbitrary and capricious. Stewart

v. Thigpen, 730 F.2d 1002, 1005-06 (5th Cr. 1984). When a

disciplinary board's factual findings are challenged, a federa
court's reviewis limted to determ ning whether the findings are
supported by any evidence at all. |[d.

Though MWherter disputes Lane's account of events,
McWherter's al l egations reveal that Lane nade the charges and that
Boyd believed her. The procedural requirenents were net. Lane's
charges are sone evidence. This court's reviewis at an end. The
di sm ssal for frivol ousness was not an abuse of discretion.

Sancti on war ni ng

McWherter said at the Spears hearing that he had another suit
pending at that tinme. The instant conpl ai nt and appeal |ack nerit.
McWherter is hereby warned that frivolous litigation in the future

will result in sanctions. See, e.q., Smth v. MO eod, 946 F.2d

417, 418 (5th Gr. 1991); Jackson v. Carpenter, 921 F.2d 68, 69

(5th Gir. 1991).
AFFI RVED.



