UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20338

LARRY JEDKI NS,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA- H 94- 2634)

Decenber 8, 1995
Before PCLI TZ, Chief Judge, DAVIS, and BENAVIDES, G rcuit Judges.
PER CURI AM !

Larry Wayne Jedki ns appeal s the district court's denial of his
application for Wit of Habeas Corpus. For the reasons outlined
below, we remand the petition to the district court for further
consi derati on.

Petitioner Larry Jedkins pled nolo contendere in the 221st

District Court of Montgonery County, Texas to two counts of
aggravat ed robbery. On Novenber 8, 1991, the trial court found him

guilty on both counts. It also determned that one prior

! Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



conviction all eged for purposes of enhancenent was true. The court
sentenced himto two 25-year prison terns, to run concurrently.
After his state application for wit of habeas corpus was denied
W thout witten order or hearing, he filed this pro se application
in the Southern District of Texas pursuant to 28 U S. C. § 2254.
The district court granted summary judgnent for the State of Texas
w t hout holding a hearing. Petitioner appeals.

Petitioner's first claimis that his plea was not know ngly
and voluntarily entered because he recei ved i neffective assi stance
of counsel. In his notarized federal petition, he contends he

pl eaded nol o contendere only because his defense counsel advised

himthat, with good tine served, he would be eligible for parole in
three years. He has since discovered that he nust serve at |east
six years of his sentence. The district court granted sunmary
judgnent for the State w thout addressing the nerits of this
al | egati on. It reasoned that Jedkins' only claim was a self-
serving statenent unsupported by any evidence in the record.

This court and the Suprene Court have declined to decide
whet her m sinformation regarding parole eligibility can constitute
ineffective assistance of counsel that my render a plea
i nvoluntary. However, Jedkins' sworn allegations in his conplaint,
which were not contradicted by the State's summary judgnent

evi dence, are sufficient to raise an issue of fact. See King V.

Dogan, 31 F.3d 344, 346 (5th Gr. 1995). Keeping in mnd the
policy that courts should avoid constitutional issues wherever
possi bl e, we decline to decide this |legal issue onthe record as it

exists. See West v. Atkins, 487 U S. 42, 49 n.8 (1988). W renand




this case to the district court for reconsideration of this claim
and direct it to consider whether Petitioner has denonstrated
i neffective assistance of counsel. The district court should
det er m ne whet her Jedki ns' counsel provided hi mwith m sinformation
regarding parole eligibility. [If so, it should consider whether
the attorney's actions fell below an objective standard of
reasonabl eness and whether, but for his attorney's advice,
Petitioner would have gone to trial rather than plead nolo

cont endere. See Janes v. Cain, 56 F.3d 662, 668-69 (5th Cr.

1995).

Petitioner asserts three other clains. He alleges that his
plea was not knowingly and voluntarily entered because he was
mentally inconpetent and on psychiatric drugs at the tine it was
given and because he was not adnonished by the trial court
regarding the effects of his pleauntil after it had been received.
He al so asserts ineffective assistance of counsel on grounds that
his attorney failed to investigate and object to a prior conviction
alleged in an enhancenent paragraph of the indictnent. After
careful consideration of these clainms, we affirm the district
court's rejection of relief for essentially the reasons announced
by the district court.

Accordingly we affirm the district court's judgnment except
Wth respect to its disposition of Jedkins' claimof ineffective

assi stance of counsel based on m sinformation regardi ng parole



eligibility. W reverse the dismssal of that claimand remand it
for further consideration consistent wth this opinion.

AFFI RVED | N PART, REVERSED | N PART, and REMANDED.



