IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20335

FRI ENDS OF THE EARTH, | NC.
Pl ai ntiff-Appellant,
ver sus
PH BRO ENERGY, U.S. A, ET AL.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 94- 2082)

April 18, 1996
Before JOLLY, DAVIS, and EMLIO M GARZA, Circuit Judges.

E. GRADY JOLLY, Circuit Judge:”

The plaintiff, Friends of the Earth, Inc. ("Friends"), appeals
the district court's sunmary judgnent for the defendant, Phibro
Energy USA, Inc. ("Phibro"), inthis citizen suit under section 505
of the Federal Water Pollution Control Act (the "Act"), 33 U S. C
8§ 1365. The district court granted summary judgnment on the basis
of a consent agreenent between Phibro and the Environnental
Protection Agency (the "EPA") stemming from an admnistrative
penal ty acti on commenced agai nst Phi bro under section 309(g) of the

Act, 33 U.S.C. §8 1319(g), al nost one nonth after Friends filed this

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



citizen suit. Concluding that the district court abused its
discretion by failing to afford Friends additional discovery before
summary judgnent, we reverse and remand for additional proceedings.
I

Phi bro owns and operates a petroleum refinery in Houston
Texas. A National Pollution D scharge Eli m nation System (" NPDES")
permt issued to Phibro by the EPA authorized Phibro to discharge
fromits refinery into the Houston Ship Channel waste water and
storm water that <contained I|imted quantities of certain
pol | ut ants. Phi bro's discharge nonitoring reports ("DWVMRs") and
nonconpl i ance reports, filed with the EPA pursuant to section 308
of the Act, 33 U S C. § 1318, for the period from January 1989
t hrough March 1994 showed over seventy di scharge violations, i.e.,
di scharges containing pollutants in excess of Phibro's NPDES perm t
| evel s.

Friends sent a letter on April 19, 1994, to the EPA, the Texas
Nat ural Resource Conservati on Comm ssion, and Phibro giving notice
of the violations and its intent to file a citizen suit.? Friends
filed a citizen suit under 8 1365 on June 20 in district court in
the Southern District of Texas against Phibro for repeated

violations of the terns and conditions of its NPDES permt. Phibro

The citizen suit provision of the Act requires that a citizen
provide notice of the alleged violation to the EPA the state in
whi ch the all eged violation occurred, and the all eged viol ator, at
| east sixty days before commencing suit. 33 U S.C. 8§ 1365(b)(1)(A)
(1994).



violated its NPDES permt again two days after Friends filed its
conpl ai nt. The EPA commenced an administrative penalty action
under 8§ 1319(g) against Phibro for many of the sanme violations
included in the Friend' s suit on July 18.

On Septenber 6, Phibro noved to dism ss Friends' conplaint
under rule 12(b)(6) of the Federal Rules of Cvil Procedure, or,
alternatively, for a stay pending the conpletion of the EPA's
adm ni strative proceedi ng agai nst Phibro. Friends responded to
Phi bro's notion by contending that it was actually a notion for
summary judgnent because Phibro relied on evidence outside of the
pl eadings to support its notion. Friends argued that it was
entitled to a "reasonable opportunity to present all materials
pertinent to such a notion by Rule 56." Friends also filed an
affidavit pursuant to rule 56(f) of the Federal Rules of G vi
Procedure declaring that it needed to conduct di scovery in order to
respond adequately to Phibro's notion. On October 28, the district
court denied Phibro's notion for a stay without a witten opinion.?

On Cctober 4, Friends submtted formal discovery requests to
Phi bro. Phi bro responded on Novenber 23, but objected to a | arge
portion of Friends' discovery attenpts and failed to provide
responsive information and docunents in nunerous areas. On
January 6, 1995, Friends filed a notion to conpel Phibro to respond

to its discovery requests. Friends filed an extensive brief in

°The district court's order did not address the notion to
di sm ss.



support of its notion detailing its need for a notion to conpe
di scovery. Phibro responded on February 3 with a notion to stay
di scovery.

On Decenber 20, 1994, the EPA settled the admnistrative
proceedi ng agai nst Phi bro by i ssuing a formal consent agreenent and
order. The EPA stated in the consent agreenent that "the cited
violations were not the result of ongoing conditions for which
injunctive relief is necessary.”" Relying on the EPA admnistrative
proceeding and this statenent in the consent agreenent, Phibro
moved for summary judgnent on February 3, 1995. Friends did not
file a formal rule 56(f) affidavit with its response to Phibro's
summary judgnent notion. In its brief in response to Phibro's
summary judgnent notion, however, Friends detailed its attenpts at
di scovery, including the rule 56(f) affidavit filed in Septenber
1994, its initial discovery requests in October 1994, Phibro's
response in Novenber 1994, and its outstanding notion to conpel.
The district court granted summary judgnent to Phibro on March 30,
1995, without ruling on Friends' notion to conpel.

Specifically citing the statenent contained in the consent
agreenent, that "the cited violations were not the result of
ongoi ng conditions for which injunctive relief is necessary," the
district court stated that "[a] review of the EPA's Consent O der
and the record evidence illustrates that Phibro does not have
ongoi ng conditions that constitute a violation." The district

court offered no further explanation of the record evidence



detailing the reasons for its finding. Rel ying on the Suprene

Court's decision in OGmltney of Smthfield v. Chesapeake Bay

Foundation, Inc., 484 US. 49, 108 S.Ct. 376 (1987), the district

court thus ruled that Friends' "clains fail as they are for past
viol ations."
The district court also relied on our decision in Hanker v.

D anond Shanrock Chemical Co., 756 F.2d 392 (5th Gr. 1985), to

di spose of the fewrenaining violations alleged by Friends that did
not appear in the EPA s conplaint. Hanker declared that the Act
"does not permt the citizen to duplicate the Admnistrator's
powers." 1d. at 395.%® Conparing the two conplaints, the court
found that the <clains were duplicative. Wt hout further
el aboration, the court granted summary judgnent because "those
clains asserted in [Friends'] conplaint, which are not in the EPA's
conplaint, were either considered by the EPA and determ ned to be

insignificant or, alternatively, not worthy of consideration."”

\We deci ded Hanker before the Water Quality Act of 1987 added
subsection (g) to 8§ 1319. Subsection (g) allows the EPA to inpose
adm nistrative penalties on violators of the Act without comrenci ng
a civil action in district court. 33 U S.C 8§ 1319(g) (1994).
Section 1319(g)(6) addresses the effect of an admnistrative
penalty action on citizen suits under 8 1365. | f the EPA has
comenced and is "diligently prosecuting"” an adm ni strative action,
or if the EPA has "issued a final order not subject to further
judicial review and the violator has paid the assessed penalty,"”
the sane viol ati ons cannot be the subject of a civil penalty action
under 8§ 1365. 33 U S.C 8§ 1319(9g)(6)(A) (1994). If the civi
penalty action was filed before the comencenent of the
adm ni strative action, however, the admnistrative action, or its
resolution, does not bar the earlier-filed civil penalty action.
33 U S.C 8 1319(9g)(6)(B) (1994).



I
We need not reach the substantive i ssues raised by the parties
intheir briefs and at oral argunent, including those relating to
the district court's jurisdiction, because we find that the
district court abused its discretion by failing to grant a
conti nuance of the sunmary judgnent proceeding to allow Friends to
conduct additional discovery.*
A
Rule 56 of the Federal Rules of Cvil Procedure expressly
prohibits the non-noving party from "rest[ing] upon nere
all egations or denials of the adverse party's pleading" when the
movi ng party noves for summary judgnent and supports its notion as
provided by rule 56. Fed.R Cv.P. 56(e). |If the non-noving party
fails to answer by counter affidavits or otherw se, denonstrating
specific facts showi ng there exists a genuine issue for trial, the
court nust, if otherwi se appropriate, enter sunmary judgnent for
the noving party. Fed. R Cv.P. 56(e). Rule 56(f) provides a
met hod for the non-noving party to avoid the nmandate of rule 56(e):
Should it appear fromthe affidavits of a party opposing

the nmotion that the party cannot for reasons stated
present by affidavit facts essential to justify the

‘Al though an inquiry into the basis for subject matter
jurisdiction normally constitutes the first step of the appellate
review process, when the record is insufficiently devel oped
because a plaintiff has been denied the opportunity to devel op
facts "in a manner that is adequate in the context of the disputed
i ssues and evidence," WIlianson v. Tucker, 645 F.2d 404, 414 (5th
Cr.), cert. denied, 454 U S 897, 102 S.Ct. 396 (1981), we wll
remand for further devel opnent of the record.




party's opposition, the court may refuse the application

for judgnent or may order a continuance to permt

affidavits to be obtained or depositions to be taken or

di scovery to be had or may nake such ot her order as just.
Fed. R Cv.P. 56(f). "Such "“continuance of a notion for sunmary
judgnent for purposes of discovery should be granted al nbst as a
matter of course' unless "the non-noving party has not diligently

pursued discovery of the evidence.'" Wchita Falls Ofice

Associates v. Banc One Corp., 978 F. 2d 915, 919 n. 4 (5th Gr. 1992)

(quoting International Shortstop, Inc. v. Rally's Inc., 939 F. 2d

1257, 1267 (5th Gr. 1991), cert. denied, 502 U S. 1059, 112 S.

936 (1992)), cert. denied sub nom, Bank One, Texas, NA V.

Wchita Falls Ofice Associates, 508 U S 910, 113 S. C. 2340

(1993). The district court's decision to deny additional discovery
before summary judgnent is reviewed for abuse of discretion. 1d.
at 918.

Friends was entitled to receive a continuance for additional
di scovery if it:

(i) requested extended discovery prior to the court's
ruling on summary judgnent; (ii) placed the district
court on notice that further discovery pertaining to the
summary judgnent notion was being sought; and (iii)
denonstrated to the district court wth reasonable
specificity howthe requested di scovery pertained to the
pendi ng noti on.

Enplanar, Inc. v. Marsh, 11 F. 3d 1284, 1291 (5th Gr.) (citations

omtted), cert. denied sub nom, Enplanar, Inc. v. Wst, u. S.

_, 115 S .Ct. 312 (1994). As to the first two elenents, we can

review a claim of inproperly denied discovery only if the



conplaining party presented to the district court a rule 56(f)

affidavit or an "equivalent statenment preferably in witing that

conveys the need for additional discovery in the areas

now

conpl ai ned of on appeal."” 1d. at 1291-92 (internal quotations and

citations omtted).

Wth its response to Phibro's summary judgnent notion

Al t hough Friends did not file a formal rule 56(f) affidavit

it made an

"equivalent statenent” in witing. In its brief in response to

Phi bro's summary judgnent notion, Friends decl ared:

Moreover, plaintiff submtted an affidavit under Rule
56(f) of the Federal Rules of Cvil Procedure setting
forth the discovery plaintiff needed in order to respond
adequately as to whether defendant's violations were
actual Iy ongoi ng. Rule 56(f) Affidavit of Robert D
Parrish, Septenber 23, 1994, attached as Pl. Ex. 4 to Pl.
Res. Br. Since that tinme, plaintiff has not had a fair
opportunity for discovery. Wiile plaintiff submtted
requests to produce and requests for adm ssions on
Novenber 23, 1994, defendant's responses were totally
i nadequat e. See Plaintiff's Brief in Support of its
Motion to Conpel Defendant to Respond to Discovery,
January 6, 1995, pp. 5-7. Plaintiff therefore noved to

conpel . Instead of filing a response to plaintiff's
nmotion to conpel, defendant has filed a notion for a stay
based on its notion for sunmary judgnent. . . . Defendant

has refused to produce docunents needed to show the ful
extent of defendant's violations and the underlying
causes of those violations. Thus, defendant is in effect
claimng that it is entitled to have this Court resolve
the nmerits of its argunents under Gnaaltney that its
vi ol ati ons were not ongoing at the tinme of the conpl ai nt
w thout allow ng plaintiff reasonabl e di scovery as to the
rel evant facts.

Friends' brief in support of its notion to conpel, cited in its

brief opposing summary judgnent, clearly described Friends'

f or

need

the additional discovery. Phi bro objected to any discovery



request that did not involve docunents that were generated on the
day of an alleged violation or generated directly in response to an
all eged violation; Friends was thus unable to determne if Phibro
had violated its permt on nore occasions than it had reported on
its publicly avail able DMRs, whether Phibro had conplied with its
nmoni toring and reporting requirenents, or whether Phibro's renedi al
efforts had been sufficient to reduce the risk of future
violations. Nevertheless, the district court did not rule on that
noti on before granting Phibro summary judgnent. The district court
effectively denied that notion, however, when it granted sumary
judgnent to Phibro. Gven the district court's stated grounds for
summary  j udgnent - -t hat there were no ongoing conditions
constituting a violation of the Act, that Friends' conplaint
duplicated the EPA's adm nistrative penalty action, and that any
conplaints not covered by EPA's action were unworthy of
consi deration--the di scovery requests covered by Friend' s notionto
conpel were clearly germane to the sunmary judgnent determ nation

The record also reveals Friend's diligence in pursuing discovery
and its satisfaction of the requirenents for a continuance. The

district court thus clearly abused its discretion. See Wchita,

978 F.2d at 920 ("[When a party is seeking discovery that is
germane to the pendi ng summary judgnent notion it is inequitableto

pull out the rug fromunder them by denying such discovery").



B

Even if Friends sonehow failed to make a proper response to
Phi bro's summary judgnent notion, sunmary judgnment nust be denied
if the noving party fails to "infornf] the district court of the
basis for its notion, and identify[] those portions of the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with affidavits, if any, which it believes
denonstrate the absence of a genuine issue of material fact."

Stults v. Conoco, lInc., 76 F.3d 651, 655-56 (5th Cr. 1996)

(internal quotations and citation omtted). W are not convinced
that Phibro nmet its initial responsibility because the summary
judgnent evidence it submtted showed that there was a genuine
issue as to a material fact. First, the EPA's "Proposal to Assess
a Cass | Penalty," submtted along with Phibro's summary judgnent
nmotion, clearly indicates that there was a post-conplaint violation
of the effluent limtation in its NPDES permt on June 22, 1994.
Second, the statenent in the consent agreenent upon which Phibro
relies does not indicate that there were no ongoing conditions.
I nstead, it appears to be a |l egal conclusion on the part of the EPA
t hat ongoi ng conditions, if any, did not warrant injunctive relief.
The fact that injunctive relief is not warranted in the eyes of the
EPA does not nean that there are no ongoing conditions that woul d
satisfy the jurisdictional requirenents under 8 1365(a) or Friends

ultimate burden of proving a continuous or intermttent violation

as an element of its cause of action. See Gmal tney, 484 U. S. at

-10-



64- 67, 108 S.C. at 385- 86 (di scussing jurisdictional
requi renents), Carr v. Alta Verde Industries, Inc., 931 F.2d 1055,

1061-66 (1991) (discussing jurisdictional requi renents and
plaintiff's ultimte burden of proof).
11
For the foregoing reasons, we REVERSE the judgnent of the
district court and REMAND for further proceedi ngs not inconsistent
with this opinion.

REVERSED and REMANDED. °

Because of the result we reach today, we find it unnecessary
to consider the effect of a duplicative admnistrative penalty
action on an earlier-filed citizen suit, specifically, a civil
penalty action. W note, however, that the later-filed
adm nistrative action does bar outright the earlier-filed civil
penalty action. See supra note 3.

-11-



