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February 23, 1996
Bef ore H G3 NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *
Plaintiff Max G Duran appeals the district court's fina
j udgnent granting Defendant Schl unberger Technol ogy Corporation's
motion for summary judgnent. We affirm
I
Duran, a Hispanic, attained the position of Senior Machini st
as an enpl oyee of Schl unber ger Technol ogy Cor poration

(" Schl unberger"). Pursuant to a reclassification of its

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



machi ni sts, Schl unberger designated Duran as a Machinist 11.

Shortly thereafter, Schlunberger laid off Duran and eight other

enpl oyees classified as Machinists Il as part of an economc
reduction in force. Duran filed suit against Schlunberger,
alleging unlawful discrimnation, in violation of the Age

Discrimnation in Enploynent Act, 29 U S. C. 8 621 et seq., and in
violation of Title VIl of the Cvil R ghts Act of 1964, as anended
by the Cvil R ghts Act of 1991, 42 U S.C. § 2000e et seq.
Schl unberger filed a notion for sunmary judgnent, which the
district court granted. Duran then filed a notion to vacate
j udgnent, which was denied. Duran filed atinely notice of appeal.
I
A

Duran first argues that the district court erred when it
granted Schlunberger's notion for summary judgnent. W review a
district court's grant of sunmmary judgnent de novo. Arnstrong v.
Cty of Dallas, 997 F.2d 62, 65 (5th Cr. 1993). Summary judgnent
is appropriate in cases in which there is no genuine issue as to
any material fact and the novant is entitled to judgnent as a
matter of law. Feb. R Qv. P. 56(c). In reviewng a notion for
summary judgnent, we view the evidence in the |light nost favorable
to the non-novant, drawing all justifiable inferences in his favor.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106 S.
2505, 2513, 91 L. Ed. 2d 202 (1986). In an enpl oynent
di scrim nation case, we focus on whet her a genui ne i ssue exists as

to whether the defendant intentionally discrimnated against the
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plaintiff. Arnmstrong, 997 F.2d at 65-66.

The Age Discrimnation in Enploynent Act makes it unlawful "to
di scharge any individual or otherw se discrimnate against any
i ndividual with respect to his conpensation, terns, conditions, or
privileges of enploynent, because of such individual's age." 29
US C §623(a)(l). Title VII makes it unlawful "to di scharge any
i ndividual, or otherwise to discrimnate against any individual
W th respect to his conpensation, terns, conditions, or privileges
of enpl oynent, because of such individual's race, color, religion,
sex, or national origin." 42 U S . C. 8§ 2000e-2(a)(1l). W review
cases under the ADEA according to the sane procedural requirenents
applicable to Title VII cases. Bodenheiner v. PPGIndus., Inc., 5
F.3d 955, 957 n.4 (5th Cr. 1993). A discharged enployee
establishes a prima facie case of enploynent discrimnation by
denonstrating that (1) he was qualified for the position, (2) he
was di scharged, (3) he was within the protected class, and (4) he
was repl aced with soneone outside the protected class.! MDonnell
Dougl as Corp. v. Green, 411 U. S. 792, 802, 93 S. . 1817, 1824-25,
36 L. Ed. 2d 668 (1973). The plaintiff's prima facie case creates
a presunption that the enployer unlawfully discrimnated agai nst
the enployee, requiring the enployer to cone forward wth a
legitimate, nondiscrimnatory reason for the discharge. Texas
Dept. of Community Affairs v. Burdine, 450 U S. 248, 254, 101 S
Ct. 1089, 1094, 67 L. Ed. 2d 207 (1981). If the enployer

1 Aplaintiff asserting aclaimfor age discrimnation may al so satisfy

this fourth element by proving that he was replaced with sonmeone younger or
ot herwi se di scharged because of his age. Bodenheiner, 5 F.3d at 957.
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i ntroduces evidence which, if true, would permt the concl usion
that the discharge was nondi scrimnatory, the presunption created
by the plaintiff's prima facie case drops out of the case, |eaving
the wultimate 1issue of whether the enployer intentionally
di scrimnated against the plaintiff. St. Mary's Honor Cr. .
Hicks, __ US __ , | 113 S. Ct. 2742, 2748-49, 125 L. Ed. 2d
407 (1993).

Duran does not chall enge Schlunberger's representation that
the reduction in force in which Duran was | aid off was econom cal |y
notivated.? Nor does Duran argue that he was laid off in a manner
i nconsistent with conpany policy.® Rather, Duran asserts that
Schl unberger utilized the reclassification of its enployees as a
pretext for unlawful discrimnation. In support of this assertion,
Duran argues (1) that he would not have been laid off had he been
classified as a Machinist Il1l, (2) that he was classified as a
Machinist Il even though he was qualified to be a Machinist 111
and (3) that vyounger, white enployees were given favorable
treatnent, such as being classified as Machinists Il even though
they were only qualified to be Machinists |1

We assune for the purposes of this appeal that Duran has

satisfied the elenents of a prima facie case, creating a

2 This reduction in force was the second in a series of |ayoffs which

cul mnated with the closing of the machi ne shop and the layoff of all renaining
nmachi ne shop enpl oyees.

8 Schl unber ger' s | ayoff policy provides that enpl oyees will be laid off

in the order of least seniority within job groups. Duran was one of nine
enpl oyees, classified as Machinists Il, laid off by Schlunberger in the order of
| east seniority.
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presunption that Schlunberger reclassified its enployees for the
purpose of dismssing them on the basis of race and age.
Schl unberger, however, has cone forward with a legitimte,
nondi scrimnatory reason for its reclassification system Wth a
shri nki ng wor kforce, Schlunberger asserts, it becane necessary to
di stingui sh between enpl oyees proficient in the operation of all
t hree machi ne groups in the machi ne shop and enpl oyees proficient
inthe operation of at |east one, but not all, of the three nachine
groups in the machine shop.* Duran then had the opportunity to
cone forward with evidence to create a genuine issue of fact as to
whet her Schl unberger's nondiscrimnatory reason was nerely a
pretext for unlawful discrimnation.

Duran asserts that he was classified as a Machinist Il even
though he was qualified to be classified as a Mchinist 111.
However, Duran's supervisor's deposition, Duran's personnel file,
and Duran's own deposition confirmthat he was not "proficient” in
the operation two of the three machi ne groups in the machi ne shop.
Duran further asserts that younger, white enpl oyees were cl assified
as Machinists |1l even though they were not qualified to be
classified as Machinists Ill1. However, Duran presents no conpetent
evi dence to di spute the deposition testinony of Duran's supervi sor,

who testified that each of the enployees classified as Machinists

4 For its definition of "proficiency," Schlumnmberger points to the

m ni rum requirenents for the Machinist IIl position, as stated in conpany
docunments. According to these docunents, Machinists Il "[njust be able to set
up and operate a conventional |athe and m |l with a hi gh degree of efficiency and
quality, without assistance . . . [and njust be able to set up and operate
CNC [conputer numerical control] machines without detailed instructions."”
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11 had conpl eted the traini ng necessary to denonstrate proficiency
on all three of the machine groups in the machine shop.®> Duran
al so alleges that Schlunberger gave preferential treatnent to a
younger, white enployee by allowing him to transfer into the
machi ne shop after Duran was laid off. However, Duran presents no
evidence to dispute Schlunberger's representation that this
enpl oyee was qualified as a Machinist |11, and therefore was not
within Duran's job group.

Thus, Duran has presented no evidence sufficient to create a
genui ne i ssue of material fact wwth regard to the ultimate i ssue of
whet her Schl unberger intentionally discrimnated agai nst Duran on
the basis of his age or race. Accordingly, the district court did
not err in granting Schlunberger's notion for sunmary judgnent.

B

Duran next argues that the district court erred when it deni ed
Duran's notion to vacate judgnent, filed in accordance wwth FED. R
Gv. P. 60(b). W reviewa district court's ruling on a Rul e 60(b)
notion for abuse of discretion. First Nationw de Bank v. Summer
House Joint Venture, 902 F.2d 1197, 1200-01 (5th G r. 1990).

Duran based his Rule 60(b) notion on several newy di scovered

5 Duran offers his own affidavit stating that he was nore qualified

than several nanmed enployees classified as Machinists 111, However, nere
conclusory allegations will not establish conpetent sumary judgment evidence.
Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert. denied, 506 U S. 825,
113 S. &. 82, 121 L. Ed. 2d 46 (1992). Further, Duran offers his own affidavit
stating that several nanmed enpl oyees cl assified as Machinists |1l did not operate
the "4-axis mll," one type of conputer nunerical control machi ne. However, the
fact that these enployees may not have operated one type of the conputer
nurerical control machines in the machine shop does not contradict Duran's
supervisor's testinmony that these enployees were able to set up and operate
conput er nunerical control nmachi nes without detailedinstructions, in accordance
with Schlunberger's requirenents for the Machinist Il position.
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electronic mail nessages relating to the reclassification of
several enpl oyees fromMachinist Il to Machinist Il shortly before
Duran was laid off. To prevail on a Rule 60(b) notion based on
new y di scovered evi dence, the novant nust show that the evidence
is material and controlling and that the evidence clearly would
have produced a different result if presented before the original
judgnment. New Hanpshire Ins. Co. v. Martech USA Inc., 993 F. 2d
1195, 1200-01 (5th Gr. 1993). The electronic nmail nessages
reflect that one enployee was erroneously classified as Machi ni st
Il due to a clerical error, that one enpl oyee successfully passed
a reclassification test, and that two enpl oyees had successfully
conpleted training that qualified them to be classified as
Machinists 111.°% On this record, we hold that the district court
did not abuse its discretion in finding that the new evidence would
not have clearly produced a different result if presented before
the district court's original judgnent. Accordingly, the district
court did not err when it denied Duran's Rule 60(b) notion to
vacat e j udgnent.
11

For the foregoing reasons, the district court's final

j udgnent, granting Schlunberger's notion for summary judgnent, is

AFFI RVED.

6 Duran presents no conpetent evidence that he sought additiona

training, no evidence that he pursued a reclassification test, and no evi dence
that the enpl oyees naned in the electronic nmail nmessages were not qualified to
be classified as Machinists II1I.
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