IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20244

IN RE: MJ. BEEBE, ET AL.

Petitioners.

Petition for Wit of Mandamus to the United States
District Court for the Southern District of Texas
(No. CA-H 89-3174)

(May 15, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Petitioners MJ. Beebe, et al. petition for wit of mandanus
requesti ng vacatur of an order staying proceedings in a case styled

Beebe v. Atlantic Financial Federal (Beebe),! pending the trial of

an ol der and | arger conpani on case styled Cogan v. Triad Anerican

Energy (Cogan).? W required the defendants i n Beebe (Respondents)

torespond to Petitioners' petition, and invited the district court
to do so. Only Respondents responded. Finding the petition to

have nerit, we grant the petition for mandanus as nore particularly

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

!No. C.A H89-3174 (S.D. Tex.).
2No. C. A H87-4106 (S.D. Tex.)



specified below, and remand to the district court for proceedi ngs
consistent wwth this order.
I
FACTS AND PROCEEDI NGS

The Petitioners are plaintiffs in Beebe. They, like the
plaintiffs in Cogan, are anbng nunmerous investors in a series of
limted partnerships organized by Triad Anmerican Energy for the
pur pose of developing wind turbine parks in Southern California.
Plaintiffs in both cases allege that the |imted partnerships were
actually a classic Ponzi schene constituting securities fraud, and
have naned as defendants many of the sane parties.

Cogan was filed in 1987 and renoved to federal court in 1988.
Sever al other groups of investors, including Petitioners,
subsequently filed suit in several states. Al of those related
cases were later consolidated pursuant to the Rules Governing
Multi-District Litigation (MDL). During the consolidated pre-tri al
proceedi ngs, Petitioners coordi nated and participated in discovery
wth other plaintiffs. In 1992, the consolidated pre-trial
proceedings in the MOL ended and all cases were remanded to their
original courts, as a result of which Cogan and Beebe were
transferred to the sanme judge of the United States District Court
for the Southern District of Texas.

Follow ng that remand, the district court held a status
conference i n Cogan, during which, Respondents contend, the parties
di scussed the identity of issues and clains in Cogan and Beebe.

Shortly thereafter, on Decenber 16, 1992, the district court sua



sponte stayed Beebe "until after the trial of Cogan. The court
did not articulate reasons for entering the stay.

On January 7, 1993, Petitioners filed a notion to vacate the
stay, which the district court denied. The court did not
articulate reasons for the denial. About a nmonth [ater,
Petitioners filed a notion asking the court to rehear a notion to
vacate the stay. The district court denied the notion. The court
did not articulate reasons for its denial, but it did clarify that
the stay did not prohibit the parties from negotiating a
settlenment, filing notions related to a settlenent, or nediating
t he dispute.

On Septenber 30, 1993, Petitioners filed a second notion to
lift the stay, pointing out that nine nonths had passed since the
inposition of the order and that "the end is nowhere in sight":
"No trial date is expected in the Cogan case for the foreseeable
future."” Not surprisingly, Respondents opposed the notion, stating
conclusionally that the court was conserving judicial resources and
decreasing the cost of litigation for all parties by nmaintaining
the stay until after the trial of Cogan. The district court has
never responded to the Petitioners' notion.

On Decenber 5, 1994, Petitioners filed a Mtion for Status
Conference, asking the district court to schedule a status
conference pursuant to Federal Rules of G vil Procedure Rule 16.
They requested that the stay be lifted so that they could conplete
di scovery and, if at all possible, that the district court schedul e

atrial date. Respondents opposed this notion too, contending that



Petitioners had failed to show "good cause" why the district court
shoul d abandon its earlier ruling. On Decenber 27, 1994, the
district court denied the Petitioners' Motion for Status
Conference. The court did not articulate reasons for the denial.

Petitioners filed a Petition for Wit of Mandanus on April 11,
1995, by which ti ne Beebe had been stayed in the district court for
well over two years, during which period no explanation had been
articulated by the district court. Although dispositive notions
were filed by both parties in Cogan nore than a year ago, the
district court has not ruled on those notions; neither has the
district court scheduled a trial date for Cogan. Respondent s
oppose nmandanus, stating (wthout record citation) that "the
district court has inforned the parties" that decisions on the

di spositive notions in Cogan are forthcomng, and that the stay is

continuing to save the court and all litigants substantia
resour ces.
|1
DI SCUSSI ON
A IVANDAMUS

"[Mandanus is an extraordinary renedy, not to be granted
lightly."®* As we recently observed, however, when mandanus is
sought to lift a stay of a trial court proceeding, as here, the
circunstances "are |less foreboding than the usual case," as the
district court "can lay claimto no greater famliarity with the

matter than can be gleaned from the pleadings" and "there is no

5In re Ramu Corp., 903 F.2d 312, 317 (5th G r. 1990).
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interruption with ongoi ng proceedi ngs bel ow. "*
B. STANDARD OF REVI EW

We reviewthe district court's decision to i npose a stay only
to determ ne whether there has been an abuse of discretion.®> W
note at the outset, however, that our review of the district
court's judgnent in this case is severely hanpered by that court's
conplete silence regarding why it inposed the stay in the first
instance and, nore inportant to the instant petition, why it
continues to maintain that stay))two and one-half years l|later and
no end in sight.
C. Di STRICT COURT' S PONER TO CONTROL | TS DOCKET

We commence our review by canvassing the famliar | andscape of
the limts of a district court's authority to control its own

docket . In Landis v. North Anerican Co.,°% the Suprene Court

recogni zed that incidental to adistrict court's inherent power "to
control the disposition of the causes on its docket with econony of
time and effort for itself, for counsel, and for litigants" is "the
power to stay proceedings."’ The Court noted that "how this can
best be done calls for the exercise of judgnent, which nust weigh

conpeting interests and nmaintain an even bal ance."? Thus, a

district court has a "discretionary power to stay proceedings

“1d. at 318.

°lLd.

6299 U.S. 248 (1936).
Id. at 254.

81 d. at 254-55.



before it in the control of its docket and in the interests of
justice,"® but this control is not "unbounded."?° Wth this
guidance in mnd, we consider the efficacy of the initial order
i nposi ng the stay; and whether, if initially justified, subsequent
events have robbed that original judgnent of it rationale.

1. Oiginal Inposition of the Stay

The Suprenme Court has advised that a stay nust be "so franed
in its inception that its force will be spent within reasonable
limts, so far as they are susceptible of prevision and
description."' There is nothing per se inpermssible, however,
about staying alawsuit until after another rel ated acti on has been
tried.?

But "before granting a stay pending resolution of another
case, the court nust carefully consider the tine reasonably
expected for resolution of the “other case,” in light of the
principle that "stay orders will be reversed when they are found to
be i moderate or of an indefinite duration.'"' There is nothing

in the record to indicate that before staying Beebe the district

McKni ght v. Bl anchard, 667 F.2d 477, 479 (5th Cr. 1982);
see In re Ranu Corp., 903 F.2d at 318 ("The stay of a pending
matter is ordinarily within the trial court's wde discretion to
control the course of litigation, which includes authority to
control the scope and pace of discovery.").

O\Wedgeworth v. Fibreboard Corp., 706 F.2d 541, 545 (5th
Cir. 1983).

1] andis, 299 U S. at 257.
12Gee, e.g., id. at 258.

B\Wedgeworth, 706 F.2d at 545 (quoting MKnight, 667 F.2d at

479) .



court actually considered how long it would take to try Cogan
al though it appears from both parties' briefs that all believed
that, at a mninmum dispositive rulings on pretrial notions were
just around the corner and that a trial schedul e would not be | ong
behind. As tine has tolled, however, neither belief has proven to
be wel |l founded.

In any event, we cannot conclude that the district court
abused its discretion when it originally ordered the stay of Beebe
until after the trial of Cogan. Al t hough the stay may have
interrupted Petitioners' discovery schedule, as they claim Cogan
is an older and larger case; it involves many simlar issues and
clains; and, at that tine the stay was ordered, it appeared to be
ready for trial. Ordering a stay under those circunstances was
certainly not an abuse of discretion.

2. Mai ntai ni ng the Stay

But the Suprene Court has also stated that courts should
reconsider the fairness of a stay order in light of "present day
realities." The realities today))al nost two and one-half years
after the Beebe stay was initially inposed))are that in Cogan the
district court still has not ruled on several dispositive notions
(filed nore than a year ago), nuch less set a trial date. To
ascertain whether the district court has now abused its broad
discretion in this area, we nust weigh the conpeting interests, as

they now exist, and determ ne whether the equities continue to

¥l andis, 299 U S. at 258.



justify a stay.?® This typically difficult task is made nore
difficult in the instant situation because, |ike Petitioners, we
have not been favored with the district court's reasoning for
continuing to maintain the stay in full force and effect.

Petitioners argue that the current equities require that the
stay be lifted. They note that nmany thi ngs have happened si nce the
stay was first inposed, e.q., one defendant bank has filed for
bankruptcy and certain partnership assets have been sold to third
parties, thus reducing Petitioners' ability to recover damages in
the event that they are ultimately successful in their lawsuit.
Furthernore, Petitioners express the fear that rel evant partnership
busi ness records may well be lost and that the nenories of key
W tnesses may well be fading. W find these concerns to be
reasonabl e and the equities weighty.

Al t hough the district court sua sponte stayed Beebe unti
after Cogan is tried, Respondents now fully enbrace that decision
and have becone its forenost (not to nention only) overt advocate
on appeal. As such, they have essentially becone the suppliant for
mai ntaining the stay, and "[a] party who seeks a stay bears the
burden of justifying a delay tagged to another |egal proceeding:

[ T]he suppliant . . . nust nmake out a clear case of

hardship or inequity in being required to go forward, if

there is even a fair possibility that the stay for which
he prays will work damage to sone one else. Only inrare

circunstances will a litigant in one cause be conpelled
to stand aside while a litigant in another settles the
rule of lawthat will define the rights of both."1®

15See Wedgeworth, 706 F.2d at 545.

] d. (quoting Landis, 299 U S. at 255).
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Essentially, the only hardship that Respondents claimis that if
the stay is lifted before Cogan is decided they could incur
unnecessary litigation expenses. In particular, they argue, it
would be a waste of Respondents' resources to respond to
Petitioners' discovery requests regarding issues or matters that
the district court nmay |ater deemto have no nerit in Cogan. (O
course, every defendant in a lawsuit faces this "inequity.") In
addition, the Respondents note that the district court too is
preserving resources by handling the cases seriatim as the
resolution of issues in Cogan will pare down the scope of the
i ssues, and thus the litigation, in Beebe.

Al t hough we are m ndful of the increased cost of litigationto
parties, the congested dockets of our federal district courts, and
the scarcity of judicial resources, we nonethel ess cannot concl ude
that a careful weighing of the -equities still warrants
mai ntaining))inits entirety))the conprehensive stay ordered by the
district court alnost two and one-half years ago.

W find particularly conpelling Petitioners' concerns
regardi ng the need to conplete discovery. Respondents attenpt to
mnimze this concern by essentially arguing that Petitioners
overstate the need to conduct discovery: "[Vl]irtually all fact
di scovery was conpleted in the Beebe case (with the exception of
the conpletion of the depositions of [Petitioners])" at the tine
the stay was entered. But we find this position disingenuous in
Iight of Respondents' Opposition to Plaintiffs' Mtion for Status

Conf erence, i n which those sane Respondents cl ai ned that "di scovery



was far from conplete"” at the tine the stay was entered. But if
little additional discovery is necessary, as Respondents now cl ai m
on appeal, what's their beef? The cost of conplying with such
m ni mal di scovery requests should be relatively small, inposing a
m nimal hardship on the Respondents. On the other hand, a
continued delay in permtting Petitioners to acquire docunents and
depose w tnesses necessary to the eventual pursuit of their cause
of action could well |ead permanently to the loss of those
docunents or those recollections, thereby forever inpeding the
search for truth in this litigation

W also believe that Respondents overstate the extent of
judicial resources to be saved by mintaining this stay.
Foreclosing all discovery does not conserve significant judicial
resources; typically, it is the parties, not the district court,
who are the active participants in that pre-trial stage of the
litigation process. Expenditure of judicial resources accelerate
nmost briskly as trial nears; and as Cogan instructs, even if the
instant litigation continued unabated from this day forward, it
W Il probably be along tinme before these parties have their day in
court.

Neither is this case one involving issues of "extraordinary
public nonment." |In such cases, the Suprene Court has noted, "the
individuals may be required to submt to delay not inmmoderate in
extent and not oppressive inits consequences if the public welfare

or convenience will thereby be pronoted."?'’

YL andis, 299 U S. at 256.
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Returning to applicable legal parlance, we conclude that
Petitioners have established that the current stay is of indefinite
duration and is i moderate. The stay is of indefinite duration as
evi denced by the passage of alnost two and one-half years; and we
agree with Petitioners that "the end is nowhere in sight." The
stay is impbderate as the equities no l|longer warrant such a
pervasive halt to the Beebe proceedings. In fact, at this point
the continued proscription on all discovery is alnost certainly
havi ng an adverse, rather than salutary, effect on the litigation.
Most troubling is the very real potential that val uabl e i nformation
regarding inportant issues in the case may be | ost forever should
this stay be mintained as to discovery. Consequently, the
continued inposition of the stay inposes the "greater and the | ess
remedi able burden" on Petitioners.!® As our late lanented
col | eague, Judge CGol dberg, once wote:

We nust al ways have great respect for a trial
court's judicial discretion in the control of
its docket, but we cannot abdicate our roles
in nonitoring that discretion to prevent the
ossification of rights whi ch at t ends
i nordi nate del ay.®
1]
CONCLUSI ON
We conclude that the equities can no longer justify the

conprehensi ve order staying Beebe, and that, at a mninmum the

district court nust permt discovery to proceed expeditiously and

18See Itel Corp. v. MS Victoria U (Ex Pishtaz lran), 710
F.2d 199, 203 (5th Gr. 1983).

“Hines v. D Artois, 531 F.2d 726, 737 (5th Cr. 1976).
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uni npeded. But due to the Sphinxian silence of the district court,
the record is devoid of facts and reasons fromwhich to ascertain
whet her the equities mght warrant a stay of nore nbdest scope.?

We therefore grant Petitioners' request for wit of mandanus
and instruct the district court forthwith to vacate its order
stayi ng Beebe until after the trial of Cogan. W also remand this
matter to the district court for the Iimted purpose of conducting
an expedited hearing to determ ne anew whether the equities m ght
warrant the inposition of a new stay of nore |imted extent in
light of "present day realities.”" In no event, however, nay any
new stay prevent or inpede any party's conduct of appropriate
di scovery in Beebe. In considering whether a stay of |limted
proportion may be warranted, we instruct the district court to
wei gh carefully, on the record, the conpeting equities as descri bed
by the Suprene Court in Landis. Failure of the court to conduct
and conplete the consideration of a new, nore limted stay in this
matter within ninety (90) days following the entry of this Oder
shall, ipso facto, preclude the reinposition of any stay in the
subj ect proceedi ngs.

Petitioners' petition for wit of mandanus i s GRANTED, and t he

matter is REMANDED for proceedings consistent with this Order.

20\ do not know, for exanple, either the current posture of
Cogan, or the current posture of the district court's docket, and
recogni ze that the district court is in a better position than we
to judge such matters.
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