IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20201
Summary Cal endar

United States of Anmerica,
Pl ai ntiff/Appell ee,
ver sus
Jeffrey Scott Bisagna,
Def endant / Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
((CA H95 538) (CR H 90 240 1))

August 1, 1995

Bef ore KING JOHNSON and DEMOSS, Circuit Judges.”’
JOHNSON, G rcuit Judge:

Federal prisoner filed a habeas corpus action pursuant to 28
U S. C 8§ 2255 conpl ai ni ng about the inposition of a fine at
sentencing. The district court summarily dism ssed the notion
and we AFFI RM
| . FACTS AND PROCEDURAL HI STORY

Pursuant to a plea agreenent, Jeffrey Scott Bi sagna pl ed
guilty to attenpt to possess with intent to distribute in excess

of eighty kilograns of marijuana. On June 4, 1991, the district

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



court sentenced Bi sagna under the Quidelines to fifty-four nonths
of inprisonment, three years of supervised rel ease, a $5, 000
fine, and a $50 special assessment. Bisagna did not file a

di rect appeal.

On Decenber 3, 1992, Bisagna filed a notion to vacate
sentence under 28 U. S.C. § 2255 which, in substance, was actually
a request for reduction of sentence under 18 U S.C. 8§ 3582. 1In
that notion, Bisagna alleged he was entitled to an additional one
| evel reduction for acceptance of responsibility provided by the
Novenber 1, 1992 anendnment to U . S.S.G 83El.1. The district
court summarily denied this notion, though. Bisagna filed a
noti ce of appeal. However, the appeal was dism ssed for failure
to prosecute.

Next, on April 14, 1994, Bisagnha filed a second notion to
vacate, correct or set aside his sentence pursuant to 28 U S.C. §
2255. In that notion, he alleged that the district court erred
in inposing the $5,000 as a condition of supervised rel ease when
a punitive fine was not inposed. The relief sought was to vacate
the fine. The district court sunmarily dism ssed this petition
and an appeal was taken. This Court affirmed the denial of
habeas corpus relief holding that the inposition of the fine was
a nonconstitutional issue relative to sentencing that should have
been raised on direct appeal. Thus, the issue was not cogni zable
when raised for the first tine on collateral review

Follow ng this, Bisagna filed yet another section 2255

noti on chall enging the $5,000 fine inposed. This time he added



an attack on the fine couched in terns of ineffective assistance
of counsel. The district court, however, summarily di sm ssed
this petition under Rule 4(b), 28 U S.C. foll. 8§ 2255. Bisagna
now appeals fromthat ruling.

1. DI SCUSSI ON

In his first argunent to this Court, Bisagna contends that
his counsel was ineffective in that he failed to object to the
inposition of the fine at the sentenci ng hearing when the
Presentence Report (PSR) clearly showed that Bi sagna was unabl e
to pay the fine. Further, Bisagnha contends that his counsel was
ineffective in failing to challenge the fine on direct appeal.

We do not reach the nerits of Bisagna's argunent, however,
because this Court has held that an ineffective-assistance-of-
counsel claimwhich concerns prejudice due to the inposition of a
fine lies outside the scope of section 2255. United States v.
Segler, 37 F.3d 1131, 1136-37 (5th Gr. 1994). The Segler Court
reasoned that Congress limted relief under section 2255 to
persons in federal custody. A nonetary fine does not anobunt to a
restraint on liberty which neets the "in custody" requirenent of
section 2255. "[I]f counsel's constitutionally insufficient
assi stance affected the trial court's guilt determ nation or the
sentencer's inposition of a prison term prisoner's ineffective
assi stance of counsel claimfalls within the scope of § 2255; if,
as here, it relates only to the inposition of a fine, his claim
falls outside § 2255." Id. at 1137.

In the instant case, the only prejudice that Bisagna



proffers stemming fromhis counsel's allegedly deficient
performance is the inposition of a fine. Therefore, his claim
does not cone within the scope of section 2255. W uphold the
district court's determnation on this ground. See Bickford v.
I nt ernati onal Speedway Corp., 654 F.2d 1028, 1031 (5th Gr. Unit
A Aug. 1981) (reversal is inappropriate if the ruling of the
district court can be affirmed on any grounds, regardl ess of
whet her those grounds were used by the district court).

Bi sagna' s renmai ning challenges to the fine inposed are not
of constitutional dinension. Thus, they are not cogni zable in a
section 2255 notion which is reserved for transgressi ons of
constitutional rights and for a narrow range of injuries that
coul d not have been raised on direct appeal and would, if
condoned, result in a conplete mscarriage of justice. United
States v. Vaughn, 955 F.2d 367, 368 (5th Gr. 1992). On this
ground, the judgnent of the district court nust be affirnmed. See
Bi ckford, 654 F.2d at 1031.
[11. CONCLUSI ON

For the reasons stated above, the judgnent of the district

court 1s AFFI RVED



