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PER CURI AM *

Petitioner Gary Steven Porter appeals the district court's
order granting Respondent Wayne Scott's notion for summary
j udgnent . W affirmin part, reverse in part, and remand for
further proceedings.

I
Porter pleaded guilty in Texas state court to four counts of

aggravat ed robbery. The trial court subsequently sentenced Porter

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



to a prison term of sixty years. Porter filed a notion for new
trial, which was denied. After his conviction and sentence were
affirmed on appeal, Porter filed a petition for habeas corpus
relief instate court. Upon the recommendation of the trial court,
the Texas Court of Crimnal Appeals denied the wit wthout
opinion. Porter then filed his petition for federal habeas corpus
relief. Upon the State's notion, the district court granted
summary judgnent against Porter. Porter tinely filed a notice of
appeal and noved the district court for a certificate of probable
cause to appeal. The district court denied the notion. W
subsequent|ly granted Porter's request for a certificate of probable
cause to appeal .
I

Porter first argues that he was deni ed effective assi stance of
counsel because his counsel failed to communicate to himan offer
by the prosecutor to recommend a thirty-or-forty-year sentence.
Porter al so argues that his counsel's failure to communi cate to him
the prosecutor's offer rendered his guilty plea involuntary. On
both clains, the district court entered sunmary judgnent agai nst
Porter, reasoning that it was bound by the factual finding of the
state habeas court that no undi sclosed plea offer was nade.

W review a district court's grant of summary judgnent de
novo. Kopyci nski v. Scott, 64 F.3d 223, 225 (5th Cr. 1995)
Summary judgnent is appropriate only when there is no dispute as to
a mterial fact. WIllians v. Scott, 35 F.3d 159, 161 (5th Cr.
1994), cert. denied, ___ US. __ , 115 S . 959, 130 L. Ed. 2d
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901 (1995). In review ng habeas cases, we generally presune that
state court findings of fact are correct. 28 U . S.C. § 2254(d);
Teague v. Scott, 60 F.3d 1167, 1170 (5th G r. 1995). Thus, we nust
first determne whether the state court nade factual findings
material to Porter's clains.

Porter's nmotion for new trial alleged the ineffective
assi stance of trial counsel. At the hearing on this notion, Porter
alleged that his trial counsel had promsed him that he would
recei ve a sentence of no nore than twenty-five years if he entered
a gqguilty plea. Trial counsel denied Porter's allegations.
However, during cross-exam nation by the State, Porter's trial
counsel testified that he recalled conversations wth the
prosecutor in which the prosecutor represented that the State would
reconmmend a sentence of thirty or forty years in return for a
guilty plea. No further testinony was elicited concerning whet her
these representations constituted an offer to make a sentencing
recommendati on or whet her these representations were conmuni cat ed
to Porter. The trial court denied the notion for new trial.

Porter's state petition for habeas corpus also alleged the
i neffectiveness of trial counsel. However, in this proceeding
Porter asserted that counsel failed to informhimof the State's
of fer to nake a sentenci ng recommendation of thirty or forty years.
Wthout holding an evidentiary hearing, the state habeas tria
court recomended that state habeas relief be denied because
"[t]his Court finds there are no controverted, previously

unresolved facts material to the legality of the Applicant's
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confinenent." The State now argues that inplicit in this finding
is a state court factual finding, based upon the record of the
hearing on the notion for new trial, that the prosecutor nmade no
offer to nmake a sentencing reconmendati on.

The district court could have assunmed that the state habeas
trial court nmade an inplicit finding that the prosecutor made no
offer to make a sentencing recommendation. See MCoy v. Cabana,
794 F.2d 177, 182 (5th Gr. 1986) (holding that district court did
not err by presumng the correctness of inplicit state court
fi ndi ngs). Cenerally, such a finding wll be entitled to a
presunption of correctness in federal court. However, 28 U S. C
8§ 2254(d) contains a nunber of exceptions, one of which provides
that the presunption of correctness does not apply when "the
material facts were not adequately devel oped at the State court
hearing." 28 U S. C. 8§ 2254(d)(3). During the hearing on Porter's
motion for newtrial, no testinony was elicited concerni ng whet her
references to a thirty-or-forty-year sentencing reconmmendation
constituted an offer to make such a sentencing recommendation
Further, no testinony was elicited concerning whether such
i nformati on was communi cated to Porter. On these facts, we hold
that the facts material to Porter's claim were not adequately
devel oped at the state court hearing on Porter's notion for new
trial. Consequently, any state court factual findings, whether
inplicit or explicit, regarding Porter's allegation that his trial
counsel failed to inform himof the prosecutor's offer to nmake a

sentencing reconmmendation are not entitled to a presunption of
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correctness in federal court.

In order to prove ineffective assistance of counsel, a
petitioner nust prove that his counsel's performance was deficient,
falling bel ow an obj ective standard of reasonabl eness, and that the
petitioner was prejudiced thereby. Strickland v. Washi ngton, 466
US 668, 687-88, 104 S. . 2052, 2064-65, 80 L. Ed. 2d 674
(1984). W will uphold a guilty plea so long as the plea was
know ng, voluntary, and intelligent. Hobbs v. Bl ackburn, 752 F. 2d
1079, 1081 (5th Cr.), cert. denied, 474 U S. 838, 106 S. C. 117,
88 L. Ed. 2d 95 (1985). Because the state court factual finding
relied on by the district court, that no undi scl osed pl ea offer was
made, is not entitled to a presunption of correctness in federal
court, there is still a dispute as to the material facts
surrounding Porter's clains. Thus, we hold that the district court
erred in granting sunmary judgnent against Porter on his
i neffective assistance of counsel claim and on his involuntary
guilty plea claim?

Porter also alleges that he was unconstitutionally denied
parole eligibility. Under Texas | aw, prisoners have no
constitutionally protected interest in parole eligibility. Creel
v. Keene, 928 F.2d 707, 712 (5th Cr.), cert. denied, 501 U S
1210, 111 S. . 2809, 115 L. Ed. 2d 982 (1991). Thus, Porter's

claim that he was denied parole eligibility raises no

1 We have previously stated that failure to informa defendant of a

pl ea of fer can constitute ineffective assistance of counsel. Teague v. Scott,
60 F.3d 1167, 1170-71 (5th G r. 1995).
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constitutional claim and is consequently w thout nerit.?2
1]

Accordingly, we AFFIRMthe district court's grant of summary
j udgnment wth respect to Porter's claim that he was
unconstitutionally denied parole eligibility. W REVERSE the
district court's grant of summary judgnent with respect to Porter's
claimthat he was denied effective assistance of counsel and with
respect to Porter's claimthat his guilty plea was involuntarily
entered. We REMAND to the district court for further proceedi ngs

consistent with this opinion.

2 Porter raises nunmerous other issues for the first tinme on appeal,

including the prosecutor's introduction of evidence of prior conduct, his
counsel's failure to object as to the proper sentencing range, and his right to
withdraw his guilty plea. W need not address any of these issues because they
wer e not considered by the district court and because our refusal to address them
does not result in nmanifest injustice. Varnado v. Lynaugh, 920 F.2d 320, 321
(5th Gir. 1991).
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