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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

M GUEL ANGEL AGUI LAR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-H 94-285-1)

Novenber 24, 1995

Bef ore DAVI S, BARKSDALE, DeMOSS Circuit Judges.
PER CURI AM !

Agui lar pleaded guilty to conspiracy and possession wth
intent to distribute cocaine. H's sentence includes 135 nonths'
i mprisonnment and a fine of $10,000 to be taken only from50% of his
prison earnings.

Agui | ar appeal s the fine portion of his sentence on the ground

that the fine is indetermnate and contingent upon his prison

ear ni ngs. He also asserts that the district court erred by
nmodi fying his sentence when he was not present. W find both
Local Rule 47.5 provides: "The publication of opinions

t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



argunents to be without nerit and AFFI RM

At the sentencing hearing, the district court found that
al t hough Aguil ar did not have the present ability to pay a fine, he
could pay afine if he worked in prison. Accordingly, the district
court ordered Aguilar to pay 50 percent of his prison earnings as
a fine.

Agui l ar correctly notes that the district court did not state
a determned fine anobunt at the sentencing hearing. However, in
its witten judgnent, the district court corrected its error
pursuant to Federal Rule of Crimnal Procedure 35(c) and inposed a
fine of "50%of nmonthly prison earnings while incarcerated, not to
exceed $5,000 per Count ($10,000 total)."

As a result of the district court's correction, the fine is
sufficiently determnate. It is limted to $10,000 which can be
taken only from 50% of Aguilar's prison earnings. |If 50% of his
pri son earni ngs over the course of 135 nonths is | ess than $10, 000,
that is all he nmust pay. Any renmaining indeterm nacy works only in
Agui lar's favor because it excuses him from having to pay the
bal ance of the $10,000 upon his rel ease.

Next Aguilar argues that because there is a discrepancy
between the witten judgnent and the oral pronouncenent of
sentence, the oral sentence nust prevail. This, he argues, nakes
t he sentence i ndeterm nate and contingent and requires us to vacate
the sentence and remand it to the district court. This argunent is
wthout nerit and ignores the fact that the rule that oral
pronouncenents of a sentence prevail over witten judgnents only

applies to situations where the two actually conflict. Chapnan v.



United States, 289 F.2d 539, 544 (5th Gr. 1961); United States v.

Daddi no, 5 F. 3d 262, 266 (7th Gr. 1993). Were, as in the instant
case, the witten judgnent clarifies the oral pronouncenent rather
than conflicting with it, the witten judgnent wll|l be upheld.
Finally, Aguilar argues that evenif this court finds that the
district court corrected its error in the subsequent witten
judgnent, the case should still be remanded for resentencing so
that he will be afforded his right to be present during sentencing.

See United States v. Behrens, 375 U. S. 162, 165 (1963). However,

we find that Aguilar's presence at the tine of the district court's
correction was not required because the nodification of the

sentence did not make the sentence nore onerous. See United States

v. Mree, 928 F.2d 654, 655-56 (5th Cr. 1991). The district
court's witten judgnent placed a [imt on how nuch Aguil ar would
have to pay. A fine of $10,000 taken only from 50% of Aguilar's
prison earnings is not nore onerous than the fine of 50% of al

prison earnings which was i nposed while Aguilar was present. For

t hese reasons, the judgnent of the district court is AFFI RMVED



