IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20180
(Summary Cal endar)

CORLIS T. SI MVONS,
Pl ai ntiff-Appellant,

ver sus
AMERI CAN TELEPHONE AND

TELEGRAPH COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
( CA- H 94- 2803)

Novenber 3, 1995

Bef ore WENER, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM:
In this enploynent discrimnation case, Plaintiff-Appellant

Corlis T. Simons chal l enges the district court's grant of summary
judgnent in favor of Defendant-Appellee Anmerican Tel ephone and

Tel egraph Conpany (AT&T). Concluding that Simmons failed to neet

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the evidentiary burden established for Title VII plaintiffs under

McDonel |l Douglas Corp. v. Geen! and its progeny, we affirm

l.
FACTS AND PROCEEDI NGS

Si mons, an African- Aneri can, has been enpl oyed as an account
executive (AE) at AT&T for several years; in fact, the parties'
appel late briefs suggest that Simmons still works for AT&T. On
appeal, Simons asserts that on four specific occasions between
1992 and 1994, she was subjected to unfair enploynent practices
that were not inflicted on simlarly situated, white enpl oyees at
AT&T. 2 First, Simobns contends that her sales nmanager, Janes
Priestly, renoved a lucrative account from her control and pl aced
it under the direction of a white AE. According to Simons, that
transfer of accounts caused a decrease in her incone, as the
conpensation recei ved by AEs depends in part on the revenue val ue
of their accounts. Second, Simmons asserts that when she and
several white enpl oyees were chosen to receive the conpany's Sal es
Vi ce President (SVP) Award for having nade an out standi ng sale, the
white enployees were given higher conpensation despite having
produced less in sales. Third, Priestly allegedly accused Si mmons
on one occasion of using cocaine. Mre specifically, on the date
in question, Simons nentioned that she needed to get her can of

Coke from a co-worker's desk, to which Priestly allegedly

1411 U.S. 792 (1973).

2Si mmons detailed other allegedly discrimnatory incidents
before the district court, but she does not raise them on appeal.
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responded, "Going to retrieve your drugs, huh?" Finally, Priestly
and ot her AT&T managers supposedly refused to help Simmons track
revenue which she clainmed had been wongly attributed to another
AE.

I n August 1994, Simmons filed suit against AT&T in district
court, alleging inter alia that she had been discri m nat ed agai nst
in violation of Title VII® and of the Civil R ghts Act of 1866 (8
1981) .4 After both parties had conducted fairly extensive
di scovery, the district court granted AT&T's notion for summary
judgnment dism ssing Simmons's conpl aint, and she tinely appeal ed.

1.
ANALYSI S
A STANDARD OF REVI EW

When reviewi ng a grant of summary judgnent, we view the facts
and inferences in the light nost favorable to the non-noving
party;> and we apply the sane standards as those governing the
lower court in its determnation.?® Summary judgnent nust be
granted if a court determnes "that there is no genuine issue as to

any material fact and that the noving party is entitled to a

342 U.S.C. 88 2000(e) et seq.

‘42 U.S.C. 88 1981 et seq. Si mmons al so brought various
cl ai n8 under Texas state |law, but she does not renew those clains
on appeal .

See Cavallini v. State Farm Mutual Auto Ins. Co., 44 F.3d
256, 266 (5th Cir. 1995).

6See Neff v. Anmerican Dairy Queen Corp., 58 F.3d 1063, 1065
(5th Cir. 1995).




judgnment as a matter of law. "’ |f any elenent of the plaintiff's
case |lacks factual support, a defendant's notion for sumary
j udgrment should be granted.® Applying this standard, we concl ude
that the district court properly granted summary judgnent for AT&T.
B. THE MERITS OF SIMONS' S CLAIM

The Suprenme Court in MDonnell Douglas Corp. v. Geen®

del i neated special rules of proof for enploynent discrimnation
claims. The McDonnell standard reflects an effort " to sharpen the
inquiry into the elusive factual question of intentiona
di scrimnation."'"10 Recogni zing that di rect evi dence of
discrimnation is rarely available, McDonnell and its progeny have
set forth the steps of an evidentiary "m nuet" through which the
parties may in turn establish, rebut, and rebuild a perm ssible
i nference of discrimnmnation.?!

The steps of the mnuet are as follows: First, the plaintiff

must prove a prinma facie case of discrimnation by a preponderance

'FED. R Qv. P. 56(c).

8See Burden v. General Dynamics Corp., 60 F.3d 213, 216 (5th
Cr. 1995).

°411 U.S. 792.

Thor nbrough v. Col unbus and Greenville R Co., 760 F.2d 633
(5th Gr. 1985) (quoting Texas Departnent of Community Affairs v.
Burdi ne, 450 U. S. 248, 255 n. 8 (1981)), abrogated on other grounds,
St. Mary's Honor Center v. Hicks, 113 S. C. 2742 (1993).

1The allocation of evidentiary burdens established in
McDonnel | al so applies to Simmons's 8§ 1981 claim See Marcantel v.
State of La., Dept. of Transp. & Dev., 37 F.3d 197, 198 n.4 (5th
Cir. 1994); Anderson v. Douglas & Lonmason Co., Inc., 26 F.3d 1277,
1284 n.7 (5th Gr. 1994), cert. denied, 115 S. C. 1099 (1995).
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of the evidence.'> The showing required to establish a prima facie
case is generally mnimal: The plaintiff need only prove that he
or she (1) is within the protected class, (2) is qualified for the
job in question, and (3) has been treated |less favorably than
enpl oyees outside of the protected class.?®® If the plaintiff
successfully establishes a prima facie case, the burden shifts to
the defendant to articulate sone legitimte, nondiscrimnatory
reason for the differenceintreatnent. Finally, if the defendant
successfully perfornms that second step, the plaintiff nust show
that the enployer's articul ated reasons were not its true reasons,
but were nerely pretexts for discrimnation.?® |If this macabre
dance |l asts that long, a trial ensues in which the plaintiff has
t he burden of proving that a Title VIl violation occurred.?®

Even if we assune, arguendo, that Simons has presented a
prima facie case of discrimnation, she has nonetheless failed to
nmeet the burdens inposed by MDonnell; and so the district court
properly entered summary judgnent for AT&T. As to the first two
i nstances of all eged discrimnation, AT&T presented to the district

court legitimte, nondiscrimnatory reasons for the actions of its

12Gee Burdi ne, 450 U.S. at 252.

13See Waggoner v. City of Garland, Tex., 987 F.2d 1160, 1163-

64.

14See Burdine, 450 U.S. at 253 (quoting McDonnell, 411 U S. at
802) .

15See Burdine, 450 U.S. at 253 (quoting MDonnell, 411 U. S. at
804); Davis v. Chevron U S A, Inc., 14 F. 3d 1082, 1087 (5th Cr
1994) (citing St. Mary's Honor Center, 113 S. C. 2742).

Davis, 14 F.3d at 1087.



managers. First, in a deposition given under oath, Priestly
mai nt ai ned that he had renoved Si mmons fromthe account in question
after he received a phone call fromthe client conplaining about
Simons's performance. Simlarly, Priestly expl ained that Si mmons
had in fact not been selected for an SVP award; rather, after a
branch manager erroneously announced that Sinmobns was to receive
the award, AT&T managers accunul ated noney to give to her so that
she woul d not be di sappoi nted or enbarrassed. |In response, Simmobns
of fered no conpetent evidence to show that either of Priestly's
beni gn expl anati ons anounted to pretext. W have consistently held
t hat a plaintiff's subjective Dbeliefs and conclusionary
al l egations, unsupported even by circunstantial evidence, are
insufficient to sustain a claimof discrimnation in the face of
evi dence showi ng an adequate, nondiscrimnatory reason for the
behavi or at issue.t

Li kewi se, Simmons cannot rely on her final two alleged
instances of differential treatnment to establish an enpl oynent
discrimnation claim Even assumng that Priestly nade the "Coke"
statenent and that the comment was sonehow infused with inplicit
raci al overtonessQwhi ch, candidly, we cannot di scernsQsuch vague,
"stray remarks" are insufficient to establish discrimnation.?!8

Mor eover, Simmons produced no factual evidence to support her bald

17See \Waggoner, 987 F.2d at 1164, 1166; Ml nar v. Ebasco
Constructors, Inc., 986 F.2d 115, 119 (5th Cr. 1993).

8See Arnendariz v. Pinkerton Tobacco Co., 58 F.3d 144 (5th
Cr. 1995); Guthrie v. Tifco Industries, 941 F.2d 374 (5th GCr.
1991), cert. denied, 503 U S. 908 (1992);

6



assertion that AT&T managers failed to help her track "lost"
revenue. In the face of the nunerous docunents and affidavits
produced by AT&T to show that the revenue in question had in fact
been traced to her account, Simons's conclusionary allegations
fail to raise any genuine factual issue, nmuch less to support a
finding of racial discrimnation.

In sunmary, we concl ude that none of the incidents addressed
by Simons anmounts to a violation of Title VII or of § 1981.
Accordingly, we affirm the district court's grant of sunmary
j udgnent for AT&T.
AFFI RVED.



