UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20161

FREDDI E JOHN DANI EL,
Pl ai ntiff-Appell ee/ Cross-Appel | ant,
vVer sus
THERON KEI TH HARRI SON,

Def endant - Appel | ant / Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 91- 0225)

August 14, 1996
Before PCOLI TZ, Chief Judge, JOLLY and BARKSDALE, Circuit Judges:

PER CURI AM *

Contending that he is entitled to qualified imunity in this
42 U. S.C. 8§ 1983 excessive force action, prison guard Theron Keith
Harri son appeal s the judgnment awarded Freddi e John Daniel, a state
prisoner. Because Daniel did not sustain a “significant” injury,
as required by the clearly established law at the time of the

i ncident, we REVERSE the judgnent in favor of Daniel and RENDER

j udgnent for Harrison.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| .

Dani el cl ained that in Septenber 1990, Harri son used excessive
force; Harrison clained qualified immunity. Fol l owi ng a bench
trial, the district court held that Harrison used such force, and
entered judgnent for Daniel, awardi ng nom nal conpensatory damages
of $10 and punitive damages of $800. Harrison was ordered to pay
Daniel’s attorney’s fees of $10,000, plus costs of $700.

1.

Harrison grounds qualified inmunity on the fact that Dani el
did not sustain objective physical injuries as a result of the use
of force. We conduct a bifurcated analysis to assess the
application of such immunity. E. g., Rankin v. Kl evenhagen, 5 F. 3d
103, 105 (5th Cir. 1993).

The first step is to determne whether a violation of a
clearly established constitutional right s alleged. | d.
“ICurrently applicabl e constitutional standards [are used] to nake
this assessnent”. ld. at 106. This step is satisfied by the
all egation that Harrison used excessive force against Daniel, in
violation of the Eighth and Fourteenth Amendnents. See Hudson v.
MM Ilian, 503 U.S. 1 (1992); see also Dunn v. Denk, 79 F.3d 401,
402 (5th Gr. 1996) (en banc).

Because the first step is satisfied, we next determ ne whet her
Harrison’s “conduct was objectively reasonable”. Rankin, 5 F.3d at

105. This assessnent is nmade in light of the legal rules



established at the tine of the incident. Id. at 108. At the tine
of the Septenber 1990 incident, the controlling | aw was Huguet v.
Barnett, 900 F.2d 838 (5th Cr. 1990), decided in My 1990.
(Huguet controlled until |ate February 1992, when its significant
injury prong was overruled by Hudson v. MMIllian, 503 US 1
(1992). See Rankin, 5 F.3d at 105 n.2.)

Under Huguet, an excessive force claimant is required to prove

1. a significant injury, which

2. resulted directly and only from the use
of force that was clearly excessive to
t he need, the excessiveness of which was

3. obj ectively unreasonable, and

4. the action constituted an unnecessary and
wanton infliction of pain.

900 F.2d at 841 (enphasis added).

The district court held, erroneously, that Shillingford v.

Hol nes, 634 F.2d 263 (5th Gr. 1981), provided the controlling
| egal standard at the tinme of the incident. Under Shillingford,

[iI]f the state officer’s action caused severe

injuries, was grossly disproportionate to the

need for action under the circunstances and

was inspired by malice rather than nerely

carel ess or unwi se excess of zeal so that it

anmounted to an abuse of official power that

shocks the conscience, it should be redressed

under Section 1983.
ld. at 265. The court found that no objective injuries were found
by the prison nurse who examned Daniel immediately after the
incident, and that Daniel failed to prove that the use of force

proxi mately caused a cerebral aneurysmrupture which occurred two



and one-half years after the incident. (Al though Daniel filed a
cross-appeal, he does not contend that any hol di ng, including that
on the aneurysm was erroneous. H's cross-appeal is, therefore,
DI SM SSED. )

Neverthel ess, the court held that Harrison’s actions were
obj ectively unreasonable. It stated that “[t] he physical abuse in
this case was sufficiently severe, disproportionate to the need
presented, and so deliberate and unjustified to overcone the
defense of qualified imunity.” The court reasoned that “[t]he
fact that Daniel was not nore seriously injured at the tinme of this
[ Sept enber 1990] incident was nerely fortuitous’ and does not bar
Dani el s cause of action for excessive force.”

It is not necessary to address whether the district court

applied Shillingford correctly, because, as di scussed, Huguet, not
Shillingford, provides the standard for determ ning the objective
reasonabl eness of Harrison’'s conduct. Because the court applied

the incorrect |egal standard, it did not nake a findi ng on whet her
Dani el sustained the “significant injury” required by Huguet.
This notwithstanding, a remand is unnecessary, because the
record contains no evidence to support a finding that Daniel
sustained such an injury. Al t hough he testified that he had
several knots on his head and experienced pain in his arm neck,
head, and back for several days after the incident, the district

court found that Daniel was examned by a nurse imediately



follow ng the incident, and that no objective injuries were found.
This finding i s supported not only by Daniel’s trial testinony, but
al so by his nedical records, photographs taken while he was at the
infirmary after the incident, and a videotape of the exam nation
(covering Dani el proceedingtoit, being exam ned and phot ogr aphed,
and departing), all of which were admtted into evidence at trial.
L1l

Because Daniel failed to prove that he sustained a significant
injury, as required by the clearly established |law at the tine of
the incident, Harrison is qualifiedly immune fromliability under
§ 1983. Accordingly, we REVERSE the judgnent in favor of Daniel,

and RENDER judgnent in favor of Harrison.

REVERSED and RENDERED



