UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-20154

(Summary Cal endar)

ESEQUI EL RODRI GUEZ,

Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director, Texas
Departnent of Crimnal Justi ce,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
( CA- H 89-4083)

Novenber 14, 1995
Before H G3 NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Petitioner Esequiel Rodriguez appeals from the district
court's order denying his notion for a tenporary restraining order.
We dism ss the appeal as frivol ous.

Rodri guez was convicted of attenpted nmurder in a Texas state
court and sentenced to life inprisonnent. The district court

granted Rodriguez's federal petition for habeas corpus, set aside

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



his sentence, and renmanded to the state court for resentencing.
Respondent Wayne Scott filed a tinely notice of appeal. Asserting
that the State of Texas has no right of appeal in habeas corpus
cases, Rodriguez filed a notion for a tenporary restraining order
to prevent Scott from appealing the district court's grant of
habeas relief. The district court denied Rodriguez's notion, and
Rodriguez filed a tinely notice of appeal.

We regularly entertain appeals in federal habeas cases where
the state is the appellant. See, e.g., Cupit v. Witley, 28 F.3d
532 (5th Cr. 1994) (vacating district court's grant of habeas
relief upon appeal by State of Louisiana). |In fact, such appeals
are specifically contenplated by Fep. R App. P. 22(b), which
excuses a state or its representative, when appealing in federal
habeas cases, fromthe certificate of probable cause requirenent.
The state court cases cited by Rodriguez, concerning a state's
ri ght of appeal in state habeas proceedings, are not applicable to
federal habeas proceedi ngs, which are governed by federal |aw

Because this appeal is without arguable nerit, it is DI SM SSED
as frivolous. 5TH QR R 42.2. Further, we warn Rodriguez that
any additional frivolous appeals filed by hi mor on his behal f may
be nmet with appropriate sanction, in accordance with FED. R APP.

P. 38.



