IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20145
Summary Cal endar

SI MON SMALLWOOD
Pl ai ntiff-Appellant,

ver sus

Dr. CHARLES ALEXANDER, ET. AL,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 92-588)

(Sept enber 27, 1995)
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Appel l ant Sinon Smal lwood is incarcerated within the Texas
Departnent of Crimnal Justice. M. Smallwod filed this action
pro se and in forma pauperis under 42 U S.C. § 1983 (1988)
all eging that certain TDCJ enpl oyees had violated the Eighth
Amendnent by responding with deliberate indifference to his
urgent need for nedical care. Wth |eave of the district court,
M. Smal |l wood | ater anended his conplaint to allege that TDCJ

officials had reacted to his lawsuit by retaliating against him

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



in violation of his right of access to the courts. The district
court dism ssed nost of the deliberate indifference clains during

a hearing held pursuant to Spears v. MCotter, 766 F.2d 179 (5th

Cr. 1985), deem ng themfrivolous under 28 U S.C. § 1915(d)
(1988). It allowed the remai ning Ei ghth Arendnent and
retaliation clains to go forward and invited the state to file
for summary judgnent. The state's subsequent notion for sunmary
j udgnent was granted, and this appeal followed. W affirmin
part, reverse in part, and renand.
|. Deliberate Indifference

The facts underlying M. Snallwod's clains of deliberate
indifference are sinple. On the evening of Cctober 17, 1991, M.
Smal | wood suffered conplications fromprostate surgery perforned
one week earlier. The conplications took the formof the
presence of blood in his urine and shortly thereafter a total
inability to void because of a blood clot. Because of the
i ntervention of Sergeant Franshaw, M. Snallwod went to the
medi cal facility of his prison wing and was exam ned by a nurse.
The nurse spoke to a doctor by phone, then told M. Snallwod to
drink fluids to increase bl adder pressure in order to force out
the clot. After three or nore painful hours in which this
treatnent proved ineffective, M. Snmallwod was taken to John
Sealy Hospital to receive catheterization, which relieved his
condition. M. Smallwood alleges that the nedical staff showed
deli berate indifference to his nedical needs by allowng himto

remain in pain for several hours before inplenenting effective



treatnent, by tolerating diagnoses by tel ephone, by giving nurses
too much discretion to refuse access to the hospital, and by
assigning a Certified Medical Assistant instead of a Registered
Nurse or a doctor to treat inmates after hours.

W review the district court's dismissals under § 1915(d)

for abuse of discretion, Denton v. Hernandez, 504 U.S. 25, 33

(1992), and its grant of summary judgnent to the defendants de
novo. W affirmthe district court's actions.
The facts that M. Snmallwod alleges will not support a

finding of deliberate indifference. |In Farner v. Brennan, 114 S

Ct. 1970, 1980 (1994), the Suprene Court adopted "subjective
reckl essness as used in the crimnal |aw' as the proper standard
for deliberate indifference under the Ei ghth Arendnent.

Unr easonabl e and unexpl ai ned delay in affording nedical care to
obvious infirmties may constitute deliberate indifference.

Brown v. Hughes, 894 F.2d 1533, 1538 (11th Cr.), cert. denied,

496 U.S. 928 (1990); Loe v. Arm stead, 582 F.2d 1291, 1296 (4th

Cr. 1978), cert. denied, 446 U. S. 928 (1980). Neverthel ess,

"when a prison inmate has received nedical care, courts hesitate

to find an Eighth Arendnent violation." MWaldrop v. Evans, 871

F.2d 1030, 1035 (11th Cr. 1989).

In this case, M. Snmallwood received treatnent in the form
of a recommendation for increased fluid intake shortly after
conpl aining of his bladder difficulty. Wen that nethod proved
i neffective, he was taken to the hospital to receive effective

treatnent. M. Smallwood's conplaint that the recomrendati on for



increase fluid was the short and easy way to avoid a problem
supports at nost an inference of negligence and is therefore

i nsuf ficient under Farner. See Estelle v. Ganble, 429 U S. 97,

106 (1976). For simlar reasons, we hold that the district court
properly disposed of M. Smallwood's clainms regarding i nhadequate
medi cal staffing and dependence on tel ephone communi cations. M.
Smal | wood has failed to state any facts supporting the inference
that nedical staff were subjectively reckless with respect to
risks to inmate health.?
1. Retaliation

The facts underlying M. Snmallwod's claimof retaliation
are conplicated and difficult to discern fromthe inconplete
record before us. M. Snmallwod alleges that TDC) officials
retaliated against his filing of a 8 1983 conplaint by failing to
provide himmnedically required special transportation to John
Sealy Hospital, by transferring himto a work assi gnnent that
aggravated his painful leg condition, and by refusing to all ow
himto return to "trusty" housing. Review ng de novo the
district court's grant of sunmary judgnent to the Texas
def endants, we hold that the court properly dism ssed M.
Smal | wood's claimof retaliation in the formof refusal of
speci al transportation, but that the intent of those officials

responsible for M. Smallwod' s housing and job transfers

! Gven our viewthat the facts alleged by M. Smal | wood
w Il not support an Ei ghth Amendnent claim we also affirmthe
district court's dism ssal of his requests for declaratory and
inju

junctive relief.



constituted a genuine issue of material fact entitling M.
Smal lwood to a ruling froma finder of fact. W therefore
reverse the grant of summary judgnent to defendants Brewer,
Adans, and WIlians, and remand for further proceedi ngs.

"The law of this circuit is clearly established . . . that a
prison official may not retaliate against or harass an inmate for
exercising the right of access to the courts . . . ." Wods v.
Smth, 60 F.3d 1161, No. 94-30040, 1995 U. S. App. LEXIS 22122, at
* 8 (5th Gr. August 15, 1995). A retaliation claimfocuses not
on the particular action taken but on the notive of the prison
official. Oherw se |awful and nundane prison adm nistration
deci si ons becone actionable under § 1983 if notivated by a desire

to retaliate. ld. at * 11; Jackson v. Cain, 864 F.2d 1235, 1248

n.3 (5th Cr. 1989) (holding that a job transfer decision "my be
arbitrary, but it may not be retaliatory against [the prisoner's]
exercise of constitutional rights"). Wile nere conclusory
allegations of retaliation are insufficient, a prisoner may
proceed by alleging " a chronology of events from which

retaliation may be plausibly inferred.'" Wods, at * 15 (quoting

Cane v. lLane, 857 F.2d 1139, 1143 n.6 (7th Cr. 1988)).

Wth respect to the transportation issue, M. Smallwod
admts that defendant Brewer's failure to provide special
transportation was not intentional. |If the failure was not
intentional, it could not have been retaliatory. The district
court correctly granted sunmary judgnent on the transportation

claim



M. Smallwood's job and housing clains are a different
matter. On both subjects, the district court failed to consider
the possibility that the defendants' proffered explanati ons were
pretextual. Although M. Smallwod did not nention the word
"pretext" in his briefs to either the court below or to this
court, he repeatedly pointed out facts inconsistent with the
def endants' explanations for his job and housing transfers.
Renmenbering that M. Smallwood is proceeding pro se, we construe
his recitation of these facts as an argunent that the defendants
made deci sions designed to punish himfor filing a lawsuit and
of fered pretextual reasons for these decisions. Qur review of
the record before us persuades us that a rational jury could
agr ee.

Regarding the job transfer, the defendants expl ai ned that
they switched M. Smallwood fromhis job as a kitchen worker to
one as a porter on sanitary grounds, pointing out that M.
Smal | wood' s i ncontinence required himto wear an adult diaper.
M. Smal | wood responds, however, that before filing suit he had
worked a significant length of tine in the identical kitchen
position while wearing the adult diaper. He also questions the
veracity of the sanitation rationale when his new job requires
himto wash flatware, cups, plates, and other eating inplenents.
Finally, he highlights that he received the sanitation
expl anation from def endant Adans shortly after a different prison
official had assured himthat he would be able to return to his

ki tchen job, inplying that Adans persuaded this official to



change his mnd. M. Smallwood woul d support these allegations
wth his owmn testinony at a trial. A rationale jury could infer
fromthis chain of events that the defendants' proffered reasons
for the job transfer were pretextual.

The allegation of a retaliatory housing transfer is a cl oser
gquestion, but we reach the sane conclusion. |In response to M.
Smal lwod's initial [-60 conplaint form defendant Brewer
expl ained that M. Smallwood had not returned fromA-Wng to
trusty housing on L-Wng because he was physically unable to ride
the normal bus to the hospital for followup treatnent. M.
Smal | wood responds that several of the trips he did nake from A-
Wng were in the normal bus. To avoid the necessity of these
pai nful bus rides, M. Smallwod requested a transfer to Southern
Regional Unit, a facility closer to the hospital. Prison
official Zeller responded that there was no nedi cal need for such
a transfer. In the mdst of M. Smallwod's internal appeal,
Assi st ant Warden Pi erson expl ai ned the housing transfer on the
grounds that M. Smallwood could not |ive on L-Wng because he
was taking Elavil. There was also testinony to this effect at
the Spears hearing. |In response, M. Smallwood testified at the
Spears hearing that he had been receiving the drug regularly on
L-Wng w thout problens before filing his lawsuit. The district
court ultimately rested its grant of summary judgnent on the
grounds that prison regulations prohibited an inmate with a
"PULHES designation"” of 3 fromliving on L-Wng, and that M.
Smal | wood adm tted that his PULHES designation was 3. But the



def endants' own evi dence proves that M. Smallwod has held this
desi gnation since 1990, and M. Snal |l wood's Spears hearing
testinony establishes that he lived on L-Wng from sonetine after
1990 until he filed his lawsuit w thout incident. Under these
facts, a rationale jury could disregard the defendants' nedica
justifications as a pretext for a retaliatory notive.

We reiterate that a retaliation suit focuses not on whet her
the defendants had legally sufficient grounds to justify a
particul ar action, but on the defendants' notive. Even the
action to correct a clear violation of a mandatory prison
regul ation, if effectuated for an illicit purpose, triggers
l[iability under 8 1983. Determning an particular official's
notive at a particular tine may require inferences fromthe
evidence. W hold that a rational jury could reasonably infer a
retaliatory notive fromthe chain of events that M. Smallwood
al | eges. ?

We remand the retaliation clains for further proceedings.
G ven our holding on this issue, and the state of the record
before us, we are uncertain as to the proper disposition of M.
Smal | wood' s appeal fromthe district court's rulings regarding

his requests to anmend his conplaint to add prison official

2 The defendants rem nd us of our discretion to affirmthe
j udgnent bel ow on any | egal grounds supported by the record. In
their brief, however, the defendants provide no | egal argunent at
all on M. Smallwood's retaliation clainms. Under these
circunstances, we limt our review to the grounds relied upon
bel ow.



Bachman as a defendant® and to conpel the production of certain
records. W vacate the decisions of the district court of these
i ssues and remand for further consideration in |light of our

opi ni on.

AFFI RVED | N PART, REVERSED | N PART, VACATED I N PART, AND
REMANDED.

3 On the anmendnent issue, we note that a prison official
violates the law if he retaliates against a prisoner for filing
suit against a colleague. Thus, the fact that M. Bachnman was
not a defendant in the initial Ei ghth Arendnent suit does not
necessarily nmean that he did not act with illicit notive.
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