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d/ b/ a Del gado Construction Conpany,
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THE CI TY OF EL CAMPO, ET AL.,
Def endant s,
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Appeal fromthe United States District Court
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(CA H 93 3034)

Sept enber 20, 1995

Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *
BACKGROUND

On Septenber 29, 1993, Cornelio G Delgado, Sr., doing
busi ness as Del gado Construction Conpany, filed a civil rights

conpl aint against the Cty of El Canpo, Texas; Paul Soechting, the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



former mayor of El Canpo; Larry Keesler, the El Canpo Cty Manager;
Ji m Cook, the EI Canpo Building Inspector; and J.R Cunni ngham a
nenber of the El Canpo Building Board, pursuant to 42 U S.C 88
1981, 1983, 1985, and 1988. Delgado alleged that the defendants
had engaged in a continuous pattern of discrimnation against him
because of his national origin. Delgado clains they i npose greater
conditions and restrictions upon the hones that he built in the
City of El Canpo than those pl aced upon the hones of other buil ders
who were not Hi spanic. On January 21, 1994, Delgado filed his
"Demand for Jury Trial of all I|ssues" pursuant to Rules 38 and 39,
Fed. R CGv. P

The Joint Pretrial Oder, filed on August 23, 1994, provided

that "[t]here currently are no depositions which will be used as
evidence at the trial of this case. It is anticipated that those
i ndi vi dual s deposed will be “avail able' as defined by the Federal
Rul es of Evidence." In his witness list attached to the Joint

Pretrial Oder, Delgado identified Larry Querrero and Wilter
Si nmons as witnesses at trial.

At the final pretrial conference, held on August 30, 1994, the
district court denied Delgado's request for a jury trial as
untinely. On Septenber 29, 1994, Delgado filed an anended
conplaint, in which he deleted all clains against the defendants
except for his equal protection claim his substantive due process
claimand his claimthat the defendants had di sparaged his nane and
reputation. Delgado al so dropped defendant Larry Keesler fromthe

conpl ai nt.



The three-day bench trial began on Novenber 28, 1994, and was
concluded on Novenber 30, 1994. On the second day of trial,
Del gado attenpted to subpoena Simobns and Guerrero to appear and
testify at trial. On the third day of trial, Delgado inforned the
district court that Simmons had been served wth a subpoena, but
had refused to appear, and that CGuerrero had not been served
Del gado thus advi sed the court that both Guerrero and Si nmons were
unavai | abl e. The district court refused to permt Delgado to
i ntroduce Guerrero's deposition testinony, inlight of the | anguage
of the Joint Pretrial Order and the fact that Del gado had waited
until the second day of trial to attenpt to subpoena Guerrero. The
court also refused to issue a wit of attachment for Simmons.

The district court determ ned that Del gado had fail ed to prove
by a preponderance of the evidence the requisite elenents of his §
1983 clainms and entered judgnent in favor of the defendants.
Del gado filed a tinely notice of appeal fromthe court's judgnent.

OPI NI ON

Del gado argues that the district court abused its discretion
by denying his request for a jury trial. Fed. R Cv. P. 38(b)
requires that a party demand a trial by jury on any issue triable

of right by a jury by "serving upon the other parties a denmand

therefor inwiting . . . not later than 10 days after the service
of the last pleading directed to such issue." "A conplaint raises
an issue only once wthin Rule 38(b)'s neaning -- when it
introduces it for the first tinme." Fredieu v. Rowan Cos., Inc.

738 F.2d 651, 653 (5th Cr. 1984) (internal quotation and citation



omtted). Aparty's failure to serve and file a denmand as required
by subparagraph (b) of Rule 38 "constitutes a waiver by the party
of trial by jury." Fed. R Cv. P. 38(d). After waiver, "the
court in its discretion upon notion may order a trial by jury of
any or all issues." Fed. R Cv. P. 39(b).

Del gado's original conplaint, filed in Septenber 1993,
contained no demand for a jury trial. Del gado did not file a
demand for a jury trial until January 21, 1994, approxi mately four
months after the filing of his conplaint. By failing to conply
with the requirenents of Rule 38(b), Delgado waived a jury trial.
The district court denied Delgado's demand for a jury trial as
untinely filed. Even if Del gado's demand were construed as a Rule
39(b) notion, "it is not an abuse of discretion to deny a Rule
39(b) notion when the failure to make a tinely demand for a jury
trial results from nere inadvertence on the part of the noving
party." Fredieu, 738 F.2d at 654 (internal quotation and citation

omtted); see also Farias v. Bexar County Bd. of Trustees For

Mental Health Mental Retardation Servs., 925 F.2d 866, 873 (5th

Cir.) (despite general principle that a court should grant a jury
trial in the absence of strong and conpelling reasons to the
contrary, "we adhere to a long line of precedent in finding no
abuse of discretion . . . when the failure to make a tinely jury
demand results from nere inadvertence on the part of the noving

party") (internal quotation and citation omtted), cert. denied,

502 U.S. 866 (1991).



Del gado's initial jury demand offered no explanation for his
delay in requesting a jury. Neither did Delgado offer an
explanation at the final pretrial conference after the district
court denied his request for a jury trial. Finally, Delgado has
not articulated any reason for the delay in his appellate brief.
Because Del gado has offered no reasons for his delay in requesting
ajury trial, this Court nmay "assune the delay resulted fromnere

i nadvertence." See Farias, 925 F.2d at 873. | nadvert ence al one

does not relieve a party fromwaiver. 1d. The district court's
deni al of Del gado's request for a jury trial was thus not an abuse
of discretion.

Del gado argues that the district court erred by refusing to
enforce his subpoena for Simmons. The district court may conpel
the attendance of a witness who refuses to appear at trial, despite
bei ng subpoenaed, by undertaki ng contenpt proceedi ngs. Fed. R
Cv. P. 45(e).

This Court has been unable to locate any caselaw in this
Circuit involving the district court's refusal to enforce a
subpoena agai nst a witness who has refused to appear at trial. It
appears, however, that Simons' testinony would have been
cunul ative to that presented by GOscar Terrazas, a wtness who
testified for Delgado on the first day of trial.

On Del gado's witness list, he stated that Si mons "was a truck
driver who was pouring cenent [for Del gado's constructi on conpany
when defendant] Cook stopped the job. Cook told [Simobns] to get

off the truck and he did." Further, in his appellate brief,



Del gado states that Simons' testinony "was material because
[ Si nmons] was an eyew tness to Defendant Ji m Cook's actions at the
Dr. Dornak house which were the basis of Delgado's cause of
action."

Terrazas had already testified with regard to the events that
occurred during the construction of the Dornak house, however.
Terrazas testified that on one occasion during the construction of
t he house, he was pouring cenent into "pier holes" while Simons
"was in the truck." Terrazas testified that defendant Ji m Cook
arrived and "stopped” him from pouring cenent, stating that the
road was "being destroyed" and that they did not have a permt.
Terrazas further testified that Cook addressed his comments to
Terrazas and that Simmons remained in the truck until Cook ordered
Simons to stop working as well.

Terrazas testified at length regarding the incident at the
Dor nak house. The testinony that would have been presented by
Simons, as an eyewitness to this incident, was therefore already
before the district court. Thus, although it is a close question,
we believe that the district court did not abuse its discretion by

refusing to enforce the subpoena for Simons. See Six v. Henry, 42

F.3d 582, 586 (10th G r. 1994) (standard of review is abuse of
di scretion when reviewing district court's refusal to enforce a
subpoena against a witness who has refused to appear at tria
despi te bei ng subpoenaed).

Del gado argues that the district court abused its discretion

by refusing to permt Delgado to i ntroduce the deposition testinony



of Larry Guerrero. Delgado contends that he showed that CGuerrero
was unavail abl e because he was unable to serve Querrero with a
subpoena.

A deposition may not be introduced into the record at trial
unless the witness is unavail able or exceptional «circunstances

justify its adm ssion. Jauch v. Corley, 830 F.2d 47, 49-50 & n.1

(5th Gr. 1987); Fed. R Gv. P. 32(a)(3). A deposition may be
used at trial if (1) the witness is dead; (2) the witness is nore
than 100 mles from the place of trial; (3) the wtness is
i ncapacitated by age, illness, infirmty, or inprisonnent; (4) the
party offering the deposition has been unable to procure the
attendance of the wtness by subpoena; or (5) exceptional
circunstances exist. Fed. R CGv. P. 32(a)(3). The burden rests
upon the party offering the deposition to establish the

unavailability of the witness. Myore v. Mssissippi Valley State

Univ., 871 F.2d 545, 552 (5th Gr. 1989). The use of a deposition
at trial is wthin the district court's discretion, and the
decision of the district court will not be overturned except for an

abuse of that discretion. Bobb v. Mdern Products, Inc., 648 F.2d

1051, 1055 (5th Gr. 1981).

Del gado identified Guerrero as one of his witnesses on his
wtness list prior to trial. He did not attenpt to subpoena
Guerrero, however, until the second day of the three-day trial. On
the third day of trial, Delgado infornmed the district court that he
had been unable to effect service upon QGuerrero. The district

court refused to permt Delgado to i ntroduce Guerrero's deposition



testinony, relying upon the |anguage of the joint pretrial order
that "no depositions" would be used as evidence at trial and the
fact that Delgado had waited until the second day of trial to
attenpt to subpoena Guerrero.

G ven the fact that Del gado was aware at |east three nonths
prior to trial that he intended to call Guerrero as a w tness and
he did not attenpt to subpoena Guerrero until the second day of
trial, the district court did not abuse its discretion by refusing
to permt Delgado to introduce CGuerrero's deposition testinony.
Del gado failed to establish adequately Del gado' s unavail ability at
trial. See Mowore, 871 F.2d at 548-52 (plaintiff failed to carry
hi s burden of adequately establishing the witness's unavailability
at trial even though the plaintiff clainmed that an attenpt had been
made to subpoena the w tness).

AFFI RVED



