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For the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

EDW N RAM REZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(CA- H 93- 3878( CR- H 92- 295- 3))
Novenmber 1, 1995

Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *
BACKGROUND

Edw n Ramrez pleaded guilty pursuant to a witten plea
agreenent to conspiracy to inport in excess of five kilograns of
cocaine in violation of 21 U.S. C. 8§ 952(a), 960(b)(1)(B), and 963.

Ram rez was sentenced to inprisonnent for 240 nonths, to be

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



followed by five years supervised release. Ramrez's plea
agreenent provided that he "waive[d] the right to appeal the
sentence (or the manner in which it was determ ned) on the grounds
set forth in Title 18, United States Code, Section 3742; except,
[Ram rez] retains his right to appeal any sentence departure above
his applicable sentencing guideline calculation as determ ned by
the Sentencing Court."

Ram rez subsequently filed a notion to vacate, set aside, or
correct his sentence pursuant to 28 U S.C. 8§ 2255, He all eged
that, (1) he had received i neffective assi stance of counsel because
his counsel incorrectly informed him that he could appeal his
sent ence under the pl ea agreenent and because his counsel failed to
file a notice of appeal; (2) his guilty plea was rendered unknow ng
and i nvoluntary due to counsel's ineffective assi stance; and (3) he
was denied the right to appeal.

After conducting an evidentiary hearing, the district court
determ ned that Ramrez had nmade an inforned and vol untary waiver
of his right to appeal and that he did not receive ineffective
assi stance of counsel. The district court thus denied Ramrez's §
2255 noti on. Ramrez filed a tinely notice of appeal from the
district court's judgnent.

OPI NI ON

Ram rez argues that he did not knowi ngly and voluntarily waive
his right to appeal his sentence, and contends that his guilty plea
was thus rendered involuntary. Ramrez alleges that his attorney

informed him that he had the right to appeal from the district



court's decision not to grant him a reduction for acceptance of
responsibility.
"[A] defendant may, as part of a valid plea agreenent, waive

his statutory right to appeal his sentence.” United States v.

Mel ancon, 972 F.2d 566, 568 (5th Gr. 1992). To be valid, a
defendant's waiver of his right to appeal nust be informed and

vol unt ary. United States v. Portillo, 18 F.3d 290, 292-93 (5th

Cr.), cert. denied, 115 S. C. 244 (1994).

In United States v. Baty, 980 F.2d 977, 979 (5th Gr. 1992),
cert. denied, 113 S. C. 2457 (1993), this Court refused to enforce

a waiver because, inter alia, the district court had not

specifically addressed whether the defendant understood the
consequences of waiving her right to appeal. In Portillo, however,
the court later held that:

when the record of the Rule 11 hearing clearly indicates
that a defendant has read and understands his plea
agreenent, and that he raised no question regarding a
wai ver - of - appeal provision, the defendant will be heldto
t he bargain to which he agreed, regardl ess of whether the
court specifically adnoni shed hi mconcerning the waiver
of appeal .

18 F.3d at 293. W distinguished Baty because the defendant in
Baty was obviously confused regarding the waiver of her right to
appeal .
Ram rez' s pl ea agreenent cont ai ns a wai ver - of - appeal provi sion
whi ch states:
The defendant is aware that Title 18, United States Code,
Section 3742 affords a defendant the right to appeal the
sentence i nposed. Know ng that, the defendant wai ves t he
right to appeal the sentence (or the manner in which it
was determ ned) on the grounds set forth in Title 18,
United States Code, Section 3742; except, defendant
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retains his right to appeal any sentence departure above
his applicable sentencing guideline calculation as
determ ned by the Sentencing Court.

The agreenent further provides that,

[I]n agreeing to this waiver, the defendant is aware that
a sentence has not yet been determ ned by the Court. The
def endant is al so aware that any estimate of the probable
sent enci ng range under t he sentenci ng gui delines that the
def endant may have received fromt he def endant's counsel,
the United States or the Probation Ofice, is a
prediction, not a prom se, and is not binding .
The United States does not nmke any promse or
representation concerning what sentence the defendant
wll receive. Real i zing the uncertainty in estinmating
what sentence the defendant will ultimately receive, the
def endant knowingly waives the right to appeal the
sentence, except for as provided for above, in exchange
for the concessions nade by the United States in this
pl ea agreenent.

At his rearraignnment, Ramrez testified that he understood t he

ternms of the plea agreenent and that no one had nmade "any ot her or

different promse[s] to [hin] of any kind . . . in order to get
[hin to plead guilty." He raised no question regarding the
wai ver - of - appeal provi sion. Al though Ramrez argues that his

limted understanding of the English |anguage is the reason he
responded as he did at his rearraignnment, the district court found
"no credi ble evidence" to support this contention.

At the evidentiary hearing on Ramrez's 8§ 2255 notion,
Ramrez's trial counsel, Russell Henderson, testified that he had
revi ewed each paragraph of the plea agreenent with Ramrez, that he
had made an effort "to make sure" that Ramirez understood the plea
agreenent, and that Ram rez had i ndicated to hi mthat he understood
the terns of the plea agreenent. Henderson testified that he

"absolutely believed that [ Ram rez] understood everything that was



witten in the plea agreenent,"” and that he "had no doubt that
[ Ram rez] understood what was witten as far as the pl ea agreenent
is concerned."” Henderson further testified that he reviewed with
Ram rez the waiver-of-appeal provision contained in the plea
agreenent and that he explained to Ramrez the neaning of that
provi sion, including the neani ng of an upward departure. Henderson
stated that Ramrez never indicated to him that he did not
understand the pl ea agreenent, nor did he express any reservations
concerning the waiver-of-appeal provision. Henderson further
stated that he did not renenber ever telling Ramrez that Ramrez
coul d appeal his sentence if the district court failed to grant him
a reduction for acceptance of responsibility.

Ramrez testified at the evidentiary hearing that Henderson
had expl ai ned the plea agreenent to him"paragraph by paragraph,”
including the waiver-of-appeal provision. Ram rez further
testified that Henderson had al so i nforned hi mthat he coul d appeal
if the district court refused to grant a three-level reduction for
acceptance of responsibility. Ramrez testified that such an
appeal "seenfed] to differ fromthe terns of the plea agreenent,"
so he questioned Henderson about it. Henderson "said that he was
going to do sonething."” However, in a notion for appointnment of
counsel, filed by Ramrez after he was sentenced but prior to the
filing of his 8§ 2255 notion, Ramrez stated that he had been "told
by his previous court-appointed attorney that he did not have the

right to appeal his sentence."”



The district court found credi bl e Henderson's testinony that
he did not tell Ramrez that Ramrez coul d appeal fromthe | ack of
a downward adjustnent by the district court. This Court nust give
credence to the credibility choices of the district court unless

they are clearly erroneous. United States v. Bass, 10 F.3d 256

258 (5th GCir. 1993).

The record and the district court findings denonstrate that
Ram rez read and understood his plea agreenent, that his counse
fully explained the waiver-of-appeal provision to him and that
Ram rez was advised that he could not appeal his sentence. See
Portillo, 18 F.3d at 293. Further, Ramrez raised no question
regardi ng the wai ver-of -appeal provision. Thus, Ramrez's waiver
of his right to appeal was inforned and vol untary.

Ram rez al so argues that he received i neffective assi stance of
counsel because his attorney failed to file a notice of appeal
Ram rez contends that he informed his attorney that he wi shed to
appeal his sentence.

The failure of counsel to perfect an appeal upon request of
his client may constitute ineffective assistance of counsel. See

United States v. Gpson, 985 F.2d 212, 215 (5th Cr. 1993).

Counsel cannot be considered ineffective, however, for failing to
perfect an appeal, the right to which has been waived. See United

States v. Wlkes, 20 F.3d 651, 653 (5th Cr. 1994). As discussed

above, Ramrez's waiver of his right to appeal was inforned and

vol unt ary.



Ram rez nevert hel ess argues that regardl ess of the validity of
the waiver-of-appeal provision, he did not waive his right to
chal l enge the Rul e 11 proceedi ngs on appeal, and that his attorney
was thus obligated to file a notice of appeal if Ramrez requested
that he do so. The district court did not make a finding as to
whet her Ramrez requested that Henderson file a notice of appeal.
Henderson testified at the evidentiary hearing, however, that
Ram rez never requested that he file an appeal. Henderson stated
t hat had he been requested to fil e an appeal, he woul d have done so
and then filed a notion to withdraw from the case. Hender son
further testified, "I was not asked to do an appeal insofar as M.
Ramrez is concerned or any nenber of his famly, including his
wfe. | would have renenbered that." Nor has Ramrez ever
asserted that he asked Henderson to appeal anything other than the
sentence. Ramrez's argunent that his counsel was ineffective for
failing to file a notice of appeal is thus wthout nerit.

AFFI RVED
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