UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-20117

CARL JCHNSON,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, DI RECTOR
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(93 CV 4108)

Septenber 12, 1995

Before DAVIS, JONES, and DUHE, Circuit Judges.
DUHE, Circuit Judge:?!

Carl Johnson was found guilty of capital nmurder and is
sentenced to be executed on Septenber 19, 1995. Adopting the
Menor andum and Recommendati on of the magi strate judge, the
district court denied Johnson's petition for habeas relief and
certificate of probable cause (CPC) and granted the Respondent's
nmotion for summary judgnment. No express request for CPC having

been filed in this Court, the notice of appeal is deened to

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



constitute a request for CPC in accordance with Federal Rul es of
Appel | ate Procedure 22(b).
Unless CPCis granted, this Court l|lacks jurisdiction to hear

this appeal.? Black v. Collins, 962 F.2d 394, 398 (5th Cr.),

cert. denied, 504 U S. 992 (1992). The standard for granting CPC

i s whet her Johnson has made a substantial show ng of the deni al

of a federal right. Barefoot v. Estelle, 463 U S. 880, 893

(1983); Rault v. Butler, 826 F.2d 299, 302 (5th Cr.), cert.

denied, 483 U. S. 1042 (1987). That is, he nust "denonstrate that
the i ssues are debatable anong jurists of reason; that a court
could resolve the issues [in a different manner]; or that the
guestions are 'adequate to deserve encouragenent to proceed
further.'" Barefoot, 463 U S. at 893 n.4 (alteration in
original) (quoting Gorden v. WIlis, 516 F. Supp. 911, 913 (N. D

Ga. 1980)); accord Black v. Collins, 962 F.2d at 399.

2 Petitioner questions whether the notice of appeal, filed
February 22, 1995, is tinely in view of the various filings
followng the district court's order of Septenber 22, 1994
granting the state's notion for summary judgnent. That order
preserved the stay of execution in effect contingent on Johnson's
perfecting an appeal. The district court's final judgnent
provided that even if appeal were taken, a stay would remain in
effect until vacated by this Court or the Suprene Court.
Respondent then filed a post-judgnent notion pursuant to
Federal Rule of G vil Procedure Rule 59(e) requesting that the
Court lift the stay of execution. A tinely Rule 59 notion has
the effect of extending the tinme to appeal, so that it begins to
run upon di sposition of the post-judgnent notion. See Fed. R
App. P. 4(a)(4). On January 25, 1995, the district court entered
an order which vacated the stay. This order has the effect of
granting Respondent's Rule 59(e) notion. The February 22 notice
of appeal was within 30 days of entry of the January 25 order
di sposing of the notion. Accordingly, the notice of appeal is
tinely. See Fed. R App. P. 4(a).



We concl ude that Johnson does not neet the standard with

regard to any of the issues advanced.
l.

Johnson first clains that the sentencing jury was precluded
fromgiving effect to mtigating evidence in violation of Penry v.
Lynaugh.® Johnson argues that the trial court's inproper exclusion
of the testinony of the Reverend Shel by Brown precluded the jury
fromconsidering all relevant mtigating evidence.

On direct appeal, the Texas Court of Crimnal Appeals found
that Johnson's trial counsel did not object to the exclusion of
Brown's testinony and did not attenpt to reoffer it during the
sentencing hearing so that the jury could consider its alleged

mtigating value. See Johnson v. State, 629 S.W2d 731, 735 (Tex.

Crim App. 1981). Wthout a tinely objection, habeas relief is
unavail abl e absent a showi ng of cause and prejudice. Engle v.
Isaac, 456 U S 107, 129 (1982). As the nmagistrate |judge
concl uded, Johnson fails to show cause and prejudice to avoid the
bar of procedural default.*

Johnson contends that the district court inproperly applied

the procedural bar and argues that there is no independent and

3492 U.S. 302 (1989).

4 Johnson v. Scott, No. H 93-4108, Mem & Recommendation of

magi strate judge at 13 (S.D. Tex Mar. 2, 1994) [hereinafter
Recomendation]; see also Johnson v. Scott, No. H 93-4108, slip
op. at 9 (S.D. Tex. Sept. 22, 1994) [hereinafter Order] (agreeing
W th magi strate judge's analysis). In view of the thorough

anal yses of the argunents by both the district court in the O der
and by the magistrate judge in the Recommendati on, we have

provi ded references to these docunents in order to avoid
repetition and facilitate revi ew
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adequate state basis for denying relief by pointing to
i nconsi stencies in the Texas court's application of rules governing
the inconpetency of w tnesses. The procedural default occurs by
virtue of Texas' contenporaneous objection rule, not the wtness
conpetency rules. Johnson does not dispute the regularity of Texas
courts' application of the contenporaneous objection rule.

We agree with the magistrate judge, alternatively, that the
testi nony was properly excluded because the witness's opinion was
based on personal know edge, yet was presented solely to establish
Johnson's reputation in the comunity. See Recommendation at 13-
14. Testinony regarding a defendant's reputation in the community
cannot be relevant unless the wtness is famliar with the

defendant's reputation in the community. Johnson v. State, 629

S.W2d at 735; Patrick v. State, 243 S.W2d 707, 708 (Tex. Crim
App. 1951).

Finally, we agree wth Respondent that, assumng a

constitutional violation, Johnson is not entitled to habeas relief

unless he was prejudiced by those errors. See Brecht wv.

Abr ahanson, 113 S. . 1710, 1722 (1993). Johnson cannot show
prejudi ce fromthe exclusion of Brown's testinony because, in its
nmost favorable light, the testinony ambunts to "good character"”
evidence froma w tness who had very limted contact with Johnson.
Johnson has not established that this evidence could overcone the
prosecution's evidence of Johnson's future dangerousness. Thi s

cl ai m cannot support the granting of CPC.



.

In an additional Penry argunent, Johnson contends that the
jury was precluded fromgiving mtigating effect to evidence by the
response of the trial court to a jury note. During deliberations
at the punishnent phase, the jury asked, "Can we consider
rehabilitation in determning the answer to the second charge?"
The second charge rel ates to future dangerousness and asks "whet her
there is a probability that the defendant would commt crimna

acts of violence that would constitute a continuing threat to

society." Texas Code Crim Proc. Ann. art. 37.071(b)(2) (West
1981) (anmended 1991). The trial court responded, "I can only refer
you to the evidence you heard and the charge of the court."” W

agree with the district court and Respondent that Johnson's failure
to object contenporaneously to the trial court's response bars
federal habeas review of this claimabsent a show ng of cause and

prejudice. Order at 16; Recommendation at 22; see Smith v. Mirray,

477 U.S. 527, 533 (1986).°

5 Johnson's additional argunent under Simmons v. South Carolina,
114 S. C. 2187 (1994), is unavailing. |In that case, the jury
asked the judge, "Does the inposition of a life sentence carry
wth it the possibility of parole?" 1d. at 2192. The judge
responded by instructing the jury to ignore the possibility of
parole and to interpret the term"life inprisonnment” inits plain
and ordinary neaning. |d. The Sinmons instruction was confusing
inthat it "actually suggested that parole was avail abl e but that
the jury, for sone unstated reason, should be blind to this
fact." 114 S. . at 2197. |In this case, there is no suggestion
that the trial court's response msled the jury or limted the
jury's consideration of rehabilitation. The trial court
refocused the jury's attention on the instructions given and on
the wordi ng of the second special issue itself, to which evidence
of capacity for rehabilitation is obviously relevant. Thus,

Si mons i s distinguishable.




L1,

I n anot her argunent under Penry, Johnson contends that the
structure of the Texas death penalty schene chilled his attorney's
i nvestigation and presentation of mtigating evidence because of
the potential aggravating effect of much of the evidence. Wth his
petition for habeas corpus, Johnson submtted affidavits regarding
several potentially mtigating circunstances such as Johnson's
troubl ed fam |y background and drug addi ction. Johnson's chilling
claim does not provide a basis for relief under the federal
constitution. The district court properly rejected this claimas

foreclosed by May v. Collins, 904 F.2d 228, 232 (5th G r. 1990)

("[A] defendant's deliberate failure 'to introduce mtigating

evidence as a tactical decision . . . does not cone within the

requi renents announced in Penry.'") (quoting DeLuna v. Lynaugh, 890

F.2d 720, 722 (5th Gir. 1989)), cert. denied, 498 U.S. 1055 (1991).

See Order at 14-15; see al so Recomrendati on at 19-20.
| V.

Johnson next clains that there is insufficient evidence of
future dangerousness to support the jury's affirmative answer to
t he second charge. Johnson conplains that he is to be executed for
a crinme indistinguishable fromcrinmes commtted by ot hers who have
had their death sentences overt urned.

Johnson is not entitled to a conparative proportionality

review of his death sentence. Pulley v. Harris, 465 U S. 37, 45-51

(1984). Assum ng, wthout deciding, that appellate review of the

sufficiency of the evidence supporting the special issues is



constitutionally required, we find significant evi dence

denonstrating the probability that Johnson would conmt crimnal

acts of violence that would constitute a continuing threat to

society. W agree with the magistrate judge in this regard. See

Recommendation at 27-28; see also Order at 18-20. This claim
cannot support the grant of CPC.
V.

Petitioner argues that prospective jurors were inproperly

excl uded on the basis of their views concerning the death penalty

in violation of Wtherspoon v. Illinois® and Batson v. Kentucky.”’

As the district court noted, Johnson did not object to the State's
chal | enges for cause with respect to sone of the venire nenbers.
Wthout a tinely objection, habeas relief is unavail able absent a

showi ng of cause and prejudice.® See generally Oder at 21-22;

Recommendati on at 32.
Johnson's rel ated argunent that the prosecutor inproperly used
perenptory strikes to excuse venire nenbers based on their views of

the death penalty is also procedurally barred and neritless, see

general ly Recomendati on at 33-34, because of Johnson's failure to
object to the state's use of perenptory strikes. The claimis

meritless because Bat son does not apply in the context of ajuror's

attitude towards the death penalty. See Brown v. North Carolina,

6 391 U S 510 (1968).

T 476 U.S. 79 (1986).

8 Additionally, the nagistrate judge exam ned the circunstances
surroundi ng the exclusion of each juror and found that the
prospective jurors were excludable. See Recommendation at 32-33.
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479 U.S. 940, 941 (1986) ("Batson does not touch, indeed, it
clearly reaffirns the ordinary rule that a prosecutor nmay exercise
his perenptory strikes for any reason at all.") (O Connor, J.

concurring in denial of petition for «certiorari) (citation
omtted). "Permtting prosecutors to take into account concerns
expressed about capital punishnment by prospective jurors in
exercising perenptory challenges sinply does not inplicate the

concerns expressed in Wtherspoon."” ld.; see also Gay V.

M ssissippi, 481 U S. 648, 667-68 (1987) (noting that such use of

perenptory chal l enges is common).
VI,

Johnson next contends that his death sentence is based on
erroneous, unrel i abl e, and inflammatory evidence  of an
unadj udi cated prior offense. The state introduced evidence of an
unadj udi cated robbery commtted inmediately prior to his arrest.
This argunent is procedurally barred for the failure of Johnson to
object to the adm ssion of the evidence.

Petitioner's conplaint that the trial court did not instruct
the jury with respect to the standard of proof regarding this
evidence is also procedurally barred for his failure to request
such an instruction. Johnson having failed to show cause or
prejudice for failure to raise this claimin a proper manner, the
court correctly barred federal habeas review. W agree with the

district court's analysis. See generally Oder at 20;




Recomendation at 30. The clains cannot support the granting of
CPC. °
VI,
Johnson finally <contends that he received ineffective
assi stance of counsel at trial and on direct appeal. A defendant
must show that counsel's performance was deficient and that the

deficient performance prejudiced the defense. Strickland v.

Washi ngton, 466 U.S. 668, 688-91 (1984). Johnson conplains of his
counsel's failure to object to the trial court's exclusion of
Brown's testinony and to the trial court's response to the jury
note, and to the failure of his counsel to investigate and present
mtigating evidence. The district court concluded that Johnson
failed to show how failure to object to the evidentiary ruling
constituted deficient perfornmance because Brown was not conpetent
to testify regarding Johnson's reputation. Counsel is not
deficient for failing to take action or nake requests that are

unsupported by the law. ° See McCoy v. Lynaugh, 874 F.2d 954, 963

® Additionally, we agree with the trial court that the clains
are neritless. Oder at 20-21; Recommendation at 28-29. Johnson
has not shown that the Constitution bars the adm ssion of
unadj udi cat ed of fense evi dence based on its all eged
unreliability. The presence of Johnson's fingerprints on the
eyegl asses of the robbery victimbelies his argunent that the

evi dence was not factually reliable. Johnson has not shown that
the adm ssion of this evidence "had substantial and injurious
effect or influence in determning the jury's verdict." Brecht

v. Abrahanson, 113 S. . at 1722.

10 Johnson's claimconcerning his counsel's failure to object
also fails for lack of prejudice. Brown's testinony would not
have swayed the jury on the issue of Johnson's future
dangerousness. See supra Part |I.



(5th Gr. 1989). SSmlarly, with regard to the response to the
jury note, counsel was not deficient in failing to object, because
the judge's answer was neutral. |d. Finally, as to the mtigating
evidence, we agree with the district court that this claimlacks
merit because of the evidence that Petitioner failed to cooperate,
obstructing his attorney's ability to investigate and devel op
mtigating evidence. See Order at 24; Recommendation at 19-20, 44-
46. Johnson has failed to show that his attorney's performance
during trial was deficient or that he was prejudiced as required

under Strickl and.

In accordance wth the foregoing, we deny Johnson's
application for CPC and di sm ss the appeal.

CPC DEN ED, appeal DI SM SSED
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