IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20091
Summary Cal endar

CLEMM E RAY W CKWARE
Peti ti oner- Appel | ant,
vVer sus
WAYNE SCOTT, Director
TEXAS DEPARTMENT OF CRI M NAL

JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CA-H 93-1186

(Cct ober 4, 1995)
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Clemme Ray Wckware has filed a notion for leave to file an
out-of-tinme brief in support of his notion for a certificate of
probabl e cause (CPC). The issuance of a CPCis required to take
an appeal froma final order in a habeas corpus proceeding only
"where the detention conplained of arises out of process issued

by a State court." See 28 U S.C. 8§ 2253. The issuance of a CPC

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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is not necessary to provide appellate jurisdiction because
W ckware's conpl ai ned of detention does not arise out of process
issued by a State court. 1d. Thus, Wckware's notions for |eave
to file an out-of-tinme brief and for a CPC are DEN ED as
unnecessary.
W ckware's petition nmust be construed as seeking relief
under 28 U. S.C. 8 2241 because he is contesting the manner in
whi ch his sentence is being executed by the Texas Parol e Board.

See Story v. Collins, 920 F.2d 1247, 1250 (5th Gr. 1991)

(jurisdiction over state prisoner's good conduct claimis based
on 8 2241 rather than 8 2254). Wckware has not shown that he is
entitled to 8 2241 relief inasmuch as he has received the
presentence credits to which he argues he is entitled.

This court previously affirmed the dism ssal of Wckware's
suit filed pursuant to 42 U.S.C. 8§ 1983 against prison officials
for an alleged conspiracy to mscalculate tine served. Wckware
v. Stice, No. 94-40480 (5th Gr. Cct. 12, 1994) (unpubli shed;
copy attached). The court noted that "the Texas Court of
Crim nal Appeals responded to Wckware's post-conviction wit of
habeas corpus by granting relief and ordering the prison system
to grant Wckware additional tinme credit."” 1d. at op. p. 2.

G ven that Wckware has pursued his quest for presentence
credits despite the relief he received fromthe Texas Court of
Crim nal Appeals and this court's recognition of the sane, the
instant petition is frivolous. Wckware is hereby warned that
the filing of frivolous appeals in the future will result in

sanctions, nonetary or otherwise. See, e.qg., Smth v. Md eod,
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946 F.2d 417, 418 (5th Cr. 1991); Jackson v. Carpenter, 921 F.2d

68, 69 (5th Cr. 1991).
The judgnent of the district court is AFFI RVED.



