IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20072
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

WLLIAMD. MLLER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 89 200 2)

August 10, 1995

Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

WlliamM Il er appeals the denial of his notion for reduction

of sentence under 18 U S.C. 8§ 3582(c)(2). W vacate and renmand.

" Local Rule 47.5.1 provides: "The publication of opinions that have no

precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this

opi ni on shoul d not be published.



| .
A

M Il er pleaded guilty to aiding and abetting the possessi on of
phenyl acetone with the intent to manufacture nethanphetam ne. At
his rearraignnment hearing, MIller agreed that he and his co-
defendant, WIlliam MCatty, had negotiated to teach an undercover
of fi cer how to manufacture net hanphet am ne i n exchange for "$5, 000
in cash and a | arge anmount of precursory chemcals."” The netham
phetam ne |ab was raided while the "cook" was in progress, and
agents seized twelve liters of phenylacetone or P,P, a precursor
product of nethanphetam ne. After a Drug Enforcenent Adm nistra-
tion ("DEA") chem st neasured and sanpled the phenyl acetone and
ot her chem cals, the remaining drugs were destroyed.

The conpensation agreed upon by MIler and the undercover
of ficer was $5, 000, |aboratory glassware with a 22-1iter capacity,
110 pounds of phenyl acetic acid, 50 pounds of sodium acetate, and
25 gallons of acetic anhydride. MIller objected that his offense
| evel shoul d not be based upon the precursor chem cals that he had
bargained to receive in paynent, but the governnent pointed out
that those quantities had not been used to cal culate the offense
| evel .

Based upon the twelve liters of P,P seized in the raid, the
probation officer determned that MIller's base and adjusted
of fense |l evels were 32. MIler's crimnal history category was
11, which resulted in a guidelines sentencing range of 151 to 188

nmont hs. The district court adopted the presentence report and



sentenced MIler to a termof 151 nonths.

B

After his sentence was affirnmed, MI | er unsuccessfully sought
28 U.S.C. 8§ 2255 relief on grounds of ineffective assistance of
counsel and m sapplication of the sentencing guidelines. He filed
a notion to reduce his sentence pursuant to 18 U. S. C. 8§ 3582(c)(2),
based upon a retroactive anendnent to U S S .G § 2D1.1, which
provi des that waste material used i n manufacturing drugs shoul d not
be used to cal cul ate the amount of controlled substance attri but -
able to a defendant. Ml er argued that nmuch of the twelve liters
of phenyl acetone seized in the raid was waste materi al .

I n opposition, the governnent stated that the prosecutor had
talked with a DEA chem st who cal culated that, based upon the
chem cal rations mxed by MIler and McCatty, "a mninmmof 1,784
grans of P,P and a theoretical nmaxi mum of 4,471 grans of P,P were
produci ble fromthe m xture, depending on the skill of the 'cooker'
and the quality of the substance m xed." The chem st infornmed the
governnent that it would be difficult to calculate the actual drug
yi el d.

The governnment noted that mninum and maxi nrum quantities
cal cul ated by the chem st could result in an offense |evel as |ow
as 30 or as high as 32. The governnent argued that, although

retroactive application of the anendnent to 8 2D1.1 m ght result in



a lower offense level,! MIler's sentence should not be reduced,
because (1) he and MCatty intended to produce as nmuch P,P as
possi ble; (2) they negotiated with the undercover agent to obtain
| arge quantities of precursor chemcals; and (3) Mller's "self-
proclained talent” and know edge of manuf acturi ng techni ques
required a lengthy sentence in order to protect the public from
future crinmes and to reflect the seriousness of his offense. The
governnment cited no authority to support its argunments concerning
the defendants' intent or MIler's talent for drug-nmnufacturing.

Wthout giving MIler an opportunity to respond, the district
court denied his notion to reduce sentence. The court relied upon
the chemst's calculations and stated that "there was evidence
presented . . . that the defendants frequently professed expertise
as cookers and that they intended to produce as nuch P,P possible."
The court noted MIller's intent to acquire a large quantity of
precursor chemcals; the need to reflect the seriousness of the
of fense, pronote respect for the law, and inpose just punishnent;
and the need to deter crimnal conduct by others and protect the
public as factors that mlitated agai nst a sentence reduction. The
court found that M|l er had been "fully capabl e" of producing nore
than 4,000 grams of P,P fromthe "four gallon mxture" seized in
the raid. Accordingly, the district court denied MIler's notion

to reduce his sentence. The court then denied MIller's notion to

1 Anendrment 484, U.S.S.G App. C, which applies retroactively, nodified
application note 1 to 8 2D1.1 to provide that "[n]ixture or substance does not
i nclude materials that nust be separated fromthe control | ed substance before the
control | ed substance can be used." 1d.; see also § 1B1.10, p.s. (retroactive
application); Towe, 26 F.3d at 617.
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appeal in forma pauperis ("IFP"), because it determ ned that he

could not "make a rational argunent on the law or the facts to

support his claimfor nodification."

1.

When a defendant is serving a term of inprisonnent, and the
appl i cabl e sentenci ng gui deli ne range has been | owered as a result
of a retroactive anendnent, he is eligible for a reduction in his
term of inprisonnment pursuant to 18 U S. C. 8 3582(c)(2). United
States v. Towe, 26 F.3d 614, 616 (5th Cr. 1994). In determning

whet her to reduce a sentence under 8 3582(c), the district court
must consider applicable sentencing factors under 18 U S C
§ 3553(a) and sentencing conm ssion policy statenents. 18 U.S.C.
§ 3582(c)(2).

W review a district court's ruling on a defendant's

§ 3582(c)(2) notion for abuse of discretion, United States v. Shaw,

30 F.3d 26, 29 (5th Gr. 1994), but we review for clear error the
district court's finding of facts under 8§ 3582(c)(2), United States

v. Mnms, 43 F.3d 217, 220 (5th Cr. 1995). A factual finding is
clearly erroneous "only if, although there is evidence to support
it, [the court is] left with the definite and firmconviction that

a m stake has been commtted."” |Id.

A
M Il er argues that the district court erred by failing to hold

an evidentiary hearing on the governnent's evidence submtted in



opposition to his notion and by failing to give hi man opportunity
to respond to the governnent's argunent. The governnent concedes
that MIler should have been allowed to respond to its opposition.

In a proceedi ng pursuant to 8 3582(c)(2), the court must give
t he defendant notice and an opportunity to respond if it intends to
base its resentenci ng deci sion upon evidence not presented at the

original sentencing hearing. United States v. Townsend, 55 F.3d

168, 172 (5th G r. 1995). |In Townsend, the court did not find it
necessary to deci de whether 8§ 3582(c)(2) requires a hearing under
t hese circunstances. I d. Because the district court denied
MIler's notion based upon theories first presented by the
governnment in opposition to the notion without giving MIller an
opportunity to respond, we remand for further proceedings in |ight

of Townsend, 55 F.3d at 172.

B

M Il er urges that the district court erred by relying upon the
governnent's anecdotal report of the prosecutor's conversation wth
a chem st who hypot hesi zed the theoretical quantities of drugs that
MIler could have produced based upon reported quantities of
precursor chemcals that were destroyed w thout being analyzed,
rather than upon the evidence submtted at MIller's original
sentencing hearing. In calculating drug quantities for sentencing
pur poses, a court may consider "rel evant information w thout regard
to its admssibility under the rules of evidence applicable at

trial, provided that the information has sufficient indicia of



reliability to support its probable accuracy.” United States V.

Bernea, 30 F.3d 1539, 1576 (5th Cr. 1994), cert. denied,

115 S. C. 1113, 1825 (1995); U S.S.G § 6Al.3(a). The court may

consider estimates of drug quantities. United States v. Sherrod,

964 F.2d 1501, 1508 (5th Cir.), cert. denied, 113 S. C. 832, 834

(1992) and 113 S. Ct. 1367, 1422 (1993).

If waste materials cannot readily be separated from the
control | ed substance, the court may use "any reasonable nethod to
approxi mate the weight of the m xture or substance to be counted.™
§ 2D1.1(c), coment. (n.1). Expert testinony is a reasonable
met hod of approximating the weight of a substance, and it may be
used in a 8 3582(c)(2) proceeding if the drugs upon which the
origi nal sentence was based have been destroyed. M ms, 43 F. 3d at
220-21. The comentary to 8 2D1.1 indicates that if the district
court determnes that the quantity of drugs seized "does not

reflect the scale of the offense,” the court may approxi mate the
quantity of the controll ed substance by consi dering such factors as
price, financial records, simlar transactions by the defendant,
and the size or capability of the drug |aboratory. § 2D1.1(c),
coment. (n.12).

The district court may rely upon testinony froma different
proceedi ng to support its resentenci ng deci sion. Townsend, 55 F. 2d
at 172. It also may consider the prosecutor's unsworn statenents

if other evidence supports the governnent's argunents. United

States v. Calverley, 11 F.3d 505, 515 (5th Gr. 1993) (direct

crimnal appeal), reinstated in relevant part on rehearing en banc,




37 F.3d 160, 165 (5th Cr. 1994), cert. denied, 115 S. Q. 1266

(1995). Neverthel ess, the "unsworn assertions of the governnent's
attorney do not provide, by thenselves, a sufficiently reliable

basis on which to sentence the defendant."” United States V.

Patterson, 962 F.2d 409, 415 (5th Cr. 1992) (direct crimnal
appeal ); see also United States v. Alfaro, 919 F. 2d 962, 966 & n. 18

(5th Gr. 1990) (direct crimnal appeal holding that factual
findings relative to sentence should not be based upon unsworn
assertions, as such statenents "do not bear sufficient indicia of
reliability to support [their] probable accuracy" (internal
quotation omtted)). The district court erred by relying upon the
unsworn hypot heti cal estinmate submtted by the governnent, because
it was unsupported by other evidence and, thus, did not bear
sufficient indicia of reliability. Patterson, 962 F.2d at 415.

The order denying reduction of sentence is VACATED. Thi s
matter is REMANDED for further appropriate proceedi ngs.?

2 W note the pendency of No. 94-50536, United States v. Allison, rising
the issue of whether a district court abuses its discretion in denying a
§ 3582(c)(2) notion based upon information available at the original sentencing
but not subjected to testing or relied upon by the sentencing court. The
district court, on remand, nmay wi sh to consult the Allison decision once it is
i ssued.
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