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Before KING DeM3SS, and STEWART, G rcuit Judges.

PER CURI AM *

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



National Union Fire Insurance Conpany (National Union) and
Cotterell, Mtchell & Fifer, Inc. (CWMF) appeal fromthe district
court's final judgnent awarding plaintiff-appellee Stat Medica
Services (Stat Medical) $1,177,000 in conpensatory and exenpl ary
damages for statutory violations of the Texas Deceptive Trade
Practices Act (DTPA) and article 21.21 8 16 of the Texas | nsurance
Code. Stat Medical filed a cross-appeal challenging the district
court’s order inposing discovery sanctions. After an exhaustive
review of the record, unai ded by the di singenuous briefing of this
case by all attorneys involved, we reverse the district court’s
liability finding as to Nation Union, affirmthe l[iability finding
as to CMF, and affirmthe district court’s order inposing discovery

sanctions on Stat Medi cal.

. FACTS & PROCEDURAL HI STORY

A. The Policy and its Effective Date

Stat Medical operates a tenporary enploynent agency that
provides nursing staff to hospitals and other nedical facilities.
Stat Medical's custoners generally require proof of professional
liability insurance before contracting for nursing services. CM
i's an i nsurance broker authorized to solicit professional liability
insurance policies for National Union through National Union's

managi ng agent, Smth, Bell & Thonpson (SBT).



On April 7, 1989, Stat Medical's co-owner Catherine Herridge
contacted CVF enployee Mary Ann Clark to obtain professional
liability insurance. Herridge explained that imredi ate coverage
was required to satisfy existing contracts for nursing services.
Clark told Herridge that the insurance could be bound as soon as
CMF received a check in the anpbunt of $1,143.00 and Stat Medical's
conpleted application. On April 13, 1989, Herridge conpleted the
application and wote a check to CMF in the anmobunt of $1,143.00.1
Herridge testified that she requested an April 13 effective date.

SBT received Stat Medical's application on April 19, 1989 and,
according to its usual practice, issued a quotation letter on Apri
20.2 Shortly thereafter, Stat Medical received a certificate of
i nsurance from CMF evidencing professional liability insurance
pl aced with National Union in the amount of $1, 000, 000. The policy
nunber was listed as "TBD' (to be determ ned). The certificate
bore an "issue date" of April 17, 1989, and contai ned the fol |l ow ng
di scl ai ner:

TH'S CERTIFICATE IS ISSUED AS A MATTER OF
| NFORMATI ON ONLY AND CONFERS NO RI GHTS UPON THE
CERTI FI CATE HOLDER TH S CERTI FI CATE DCES NOT

AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE
PCLI CI ES BELOW

1 Although it is not clear how the application and prem um
check were delivered to CM, Stat Medical's check cl eared the bank
on which it was drawn on May 3, 1989.

2 SBT generally nade policies effective fromthe date it
received notice that the custoner accepted the premum stated in
SBT's quotation letter.



On June 16, 1989, SBT sent CMF an invoice for unpaid prem um
in the amount of $57. The invoice identified the policy nunber as
2159, with an effective date of April 25, 1989. Stat Medi cal
clains that CMF sent other renewal notices and certificates
t hroughout 1989 that identified April 25 as the effective date for
the National Union policy.

Nati onal Union actually issued the policy with an effective
date of May 24, 1989. Nothing in the record suggests that Nati onal
Union was involved in either the application process or the
i ssuance of any docunentation that incorrectly identified the
policy date. Stat Medical received a copy of the policy in July
1989. Herridge testified that she noticed the May 24 effective
date of the policy, but she instead relied upon the correspondence

fromCMF indicating an April 25 effective date for the policy.

B. Stat Medical's Coverage O aimand t he Def ense of the Mdddl e Suit

Predictably, a claim arose between the tine Stat Medical
submtted its application for insurance and the policy' s effective
date of issuance. On May 5, 1989, Louise Mddle died at MAlIen
Medi cal Center while under the care of one of Stat Mdical's
nur ses. Ten nonths later, on Mrch 14, 1990, MAl len Medica
Center notified Stat Medical of a potential nalpractice claim
Stat Medical forwarded the notice to CMF, but received no response

from CMF, SBT or National Union



On August 23, 1990, Stat Medical sent CMF a second notice of
potential liability on the Moddle claim?® On Septenber 24, 1990,
National Union informed Stat Medical that Mddle's death predated
the policy's effective date and, therefore, any claimrelating to
her death was not covered by the policy. Stat Medical responded by
faxing National Union the CMF certificate of insurance bearing an
"I ssue date" of April 17, 1989. On COctober 11, 1990, Nationa
Uni on again denied the claim and refused to defend Stat Medica
agai nst Moddl e’s clains. National Union advised Stat Medical that
April 17 was nerely the certificate's "issue date," and did not
signify that coverage was in effect on that date.

On March 11, 1991, Mddle's estate and famly sued MAIIlen
Medi cal Center and the attending physicians in state court (the
Moddl e suit). The Moddl e suit defendants filed a third-party
action against Stat Medical for contribution and i ndemmity based on
a negligent nursing care <claim In 1992, Stat Medica

i ndependently settled the Moddle suit for approximtely $21, 000.

C. The Current Suit against CMF and National Union

On May 8, 1992, Stat Medical filed this suit agai nst CM, SBT
and National Union in Texas state court, alleging breach of
contract, negligence/gross negligence, fraud, violations of the

Texas Deceptive Trade Practices Act (DTPA), and violations of the

3 There is no allegation that National Union was notified of
the potential claimfiled by Stat Medical before August 1990.
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Texas | nsurance Code.* In addition to the $21, 000 settlenent, Stat
Medi cal claimed $21,573.81 in attorney fees and $7, 910. 29 for out -
of - pocket expenses incurred while defending the Moddl e suit. Stat
Medi cal al so sought damages for |oss of business, reputation and
credit. In July 1992, National Union renpoved the case to federal

court based on diversity jurisdiction.

D. Discovery Disputes and Sanctions

After a scheduling conference, the district court entered an
order inposing a discovery deadline of Septenber 15, 1993. In late
July 1993, shortly before the discovery deadline, Stat Medica
began to develop its danmage theory by deposing Stat Mdical co-
owner Abu-Awad. Abu-Awad offered testinony that National Union's
failure to provide coverage for and defend the Mddle claim had
caused Stat Medical to lose a bid on a six-hospital contract to
provi de nursing services. Abu-Awad identified the six hospitals
and produced Stat Medical accounting records relating to its past
busi ness with the six hospitals. In August 1993, co-owner Herridge
was deposed and offered simlar testinony.

On Septenber 9, 1993, Stat Medical supplenented its responses
to the defendants' interrogatories by namng 21 additional
W t nesses, including the custodi ans of record for the six hospitals

identified by Abu-Awad's deposition testinony. Stat Medical also

4SBT was subsequently dismssed and is not a party to the
appeal .



requested subpoenas for the deposition of several of those
W tnesses. On Septenber 10, Stat Medical notified the defendants
of its intent to depose four of these individuals on Septenber 14
and 15.

On Sept enber 13, 1993, CMF noved for protection and sancti ons.
The district court granted CMF's notion, finding that Stat
Medi cal ' s responses were not tinely and that it had intentionally
conceal ed the nanes of persons with facts relevant to the lawsuit.
The district court ordered Stat Medical not to depose the four new
W tnesses. The district court, however, permtted Stat Medical to
call those wtnesses at trial. Thereafter, Stat Medical included
these sanme wtnesses inthe joint pretrial order entered Cctober 1,
1993, without objection by the defendants.

On Decenber 7, 1993, Stat Medical attenpted to anend the joi nt
pretrial order by designating a "newy discovered witness." CM
again filed for protection and sanctions. The district court again
granted CMF' s notion, finding that Stat Medical's continued abuse
of the discovery process and its violation of the district court's
earlier discovery order justified precluding Stat Medical from
offering any evidence "related to the |loss of business, |oss of
profits and | oss of business goodwll." However, at trial, the
district court reconsidered and all owed Abu-Awad to testify about
the inpact of the Mddle |awsuit on Stat Medical’s business and
credi twort hi ness. Further, the issue of danmage to business and
credit reputation was submtted to the jury. On cross-appeal, Stat
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Medi cal argues that it did not abuse the di scovery process and that

the district court's orders constituted an abuse of discretion.

E. Jury Findings and Judgnent

The jury found that National Union and CMF know ngly engaged
in unfair and deceptive acts or practices which caused damages to
Stat Medi cal. The jury also found that CMF engaged in
unconsci onabl e conduct and failed to conply with a warranty. The
court entered judgnment on the jury’'s award of $250,000 in
conpensat ory damages and $425,000 in punitive damages. The court
then i nposed joint and several liability on National Union and CWF
for $250,000; several Iliability against National Union for
$500, 000; several liability against CMF for $427,000; pre- and
post -j udgnent interest; and $150,000 in attorneys’ fees ($125, 000

for the trial and $25,000 for any appeal).

1. Analysis

A. National Union's Liability

National Union appeals from the district court's final
judgnent, arguing primarily that the evidence was insufficient to
support the jury's finding that it violated the Texas |nsurance
Code. W agree.

Stat Medical clains that it was m sled by i nsurance agent CM-

enpl oyee C ark, and by various docunentation received from CW



into believing that its professional liability insurance coverage
went into effect in April 1989. In fact, the effective date of the
i nsurance policy was May 24, 1989. Further, nothing in the record
indicates that National Union was involved in any way wth the
application process, or that National Union issued any docunent a-
tion to Stat Medical that did not correctly identify the policy
effective date as My 24, 1989. Nat i onal Union cannot be held
liable for wongfully refusing to defend or for refusing coverage
because no party di sputes that no coverage exi sted. National Union
had a reasonable basis, as well as a factually accurate and
sufficient basis, for refusing to provide coverage for Stat
Medi cal's cl ai m

Mor eover, National Union cannot be held liable on a theory of
vicarious liability. Stat Medical nmade a strategic trial decision
to hold each defendant liable for its own separate and i ndependent
conduct. Stat Medical, therefore, failed to establish any agency
rel ati onshi p between CMF and National Union, and it did not include
any questions on the issue of agency in its proposed jury
i nstructions. Even in its post-trial notions, Stat Medical
di scl ai mred any reliance on an agency theory to support the verdict.
Thus, Stat Medical’s argunent to this Court that the district court
determ ned as a matter of |aw that CMF was National Union's agent,
and that there was no need for a jury issue on the question of

agency, is disingenuous, to say the |east.



The district court did not find that CMF was National Union's
agent as a matter of law, nor would such a determ nation have been
proper. The district court denied National Union's notion for
summary judgnent on the agency issue because there was a genuine
fact issue about the rel ationship.

Article 21.02 of the Texas Insurance Code generally defines
agents and lists various acts for which a party “shall be held to
be the agent of the conpany for which the act is done, or the risk
taken, as far as relates to all liabilities, duties, requirenents
and penalties set forth in this chapter.” Tex. INs. CobE ANN. art.
21.02 (Vernon Supp. 1996). Article 21.02 further states that
agents are not authorized “to orally, in witing, or otherw se
alter, amend, nodify, waive, or change a termor condition of an
i nsurance policy or application for an insurance policy.” Id.
Therefore, absent a show ng of actual or apparent authority given
by National Union to CVF to nodify the terns of the policy or the
policy issuance date, CMF' s authority was limted to accepting and

forwardi ng i nsurance applications. See e.g., Miccabees Mit. Life

Ins. Co. v. McNi el, 836 S.W2d 229, 232 (Tex. App.--Dallas 1992, no

wit); GQuthrie v. Republic Nat'l Ins. Co., 682 S.W2d 634, 636-37

(Tex. App.--Houston [1st Dist.] 1984, wit ref'd n.r.e.). After
review ng the record, we hold that the undi sputed evidence at trial

showed that CVF had neither actual nor apparent authority to issue
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a certificate evidencing coverage or to bind coverage for Nationa
Uni on.

Further, National Union cannot be held vicariously liable in
this case. Wen National Union raised the agency i ssue just prior
to submtting the case to the jury, the district court stated to
all parties that Stat Medical had exercisedits right to submt the
case wWithout reliance on any theory of agency liability. Neither
Stat Medical nor CMF objected. CMF also failed to request a jury
finding on the issue of its relationship to National Union.
Further, CMF has not appealed the district court's failure to
submt an issue on agency. W conclude, therefore, that the case
was tried wthout reliance on a theory of vicarious liability
agai nst National Union. There is insufficient evidence and no jury
finding to support inposition of such liability.

Stat Medical and CMF next argue that National Union failed to
preserve error on this issue because its Rule 50 notion, nmade at
the close of Stat Medical's case, was not renewed at the cl ose of
all evidence. W are not convinced that National Union's technical
nonconpl i ance with Rul e 50 precludes our review. "This circuit has
excused a defendant's technical nonconpliance caused by a failure
to renew a notion for directed verdict where the purposes of Rule

50(b) have been satisfied." Villanueva v. Mlnnis, 723 F.2d 414,

417 (5th Gr. 1984) (collecting cases).
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Rul e 50(b) serves two purposes: (1) it enables the trial court
to re-examne the sufficiency issue if the jury returns a verdict
agai nst the novant and (2) it alerts the non-novant to the probl em
of insufficiency before the issue is submtted to the jury. |Id.
Al t hough National Union did not formally nove for judgnent as a
matter of law a second tinme prior to jury subm ssion, in the charge
conference National Union did ask that the case be taken fromthe
jury based on the insufficiency of evidence supporting its
liability. As a result, both the court and opposing counsel had
adequate notice of, and were squarely confronted with, Nationa
Union's contention that the evidence was insufficient to support

liability. See also Villanueva, 723 F.2d at 417-18 (discussing

cases); 9A CHARLES A, WRIGHT & ARTHUR R MLLER, FEDERAL PRACTICE AND
PROCEDURE 82537, at 338-44. W have also held “that “when the trial
court reserves its ruling on the defendant's notion for a directed
verdict and the only evidence introduced after the notion is not
related to the notion, the defendant's failure to renew his notion

shoul d not preclude a judgnent n.o.v. in his favor.’" Purcell v.

Sequin State Bank and Trust Co., 999 F.2d 950, 956 (5th G r. 1993)

(quoting Mller v. Rowan Cos., Inc., 814 F.2d 1021, 1025 (5th Cr

1987)).
In the present case, little evidence was presented after
National Union's initial notion for judgnent as a matter of |aw

Each defendant called a single wtness, and there was virtually no
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testinony that would have inpacted the district court's earlier
denial of National Union's notion. For these reasons we excuse
Nati onal Union's technical nonconpliance wth Rule 50.

In summary, there is insufficient evidence to support the
jury's determnation that National Union violated the Texas
| nsurance Code. Accordingly, the jury's finding that Nationa

Uni on commtted the violation "know ngly," and the district court's
post-verdict inposition of penalty damages agai nst National Union
in the amount of $500, 000, cannot stand. Neither Stat Medical nor
CMF may rely upon a theory of vicarious liability to hold National
Union |iable for the jury's findings against CWM. Thus, we

conclude that the judgnent of damages agai nst National Union nust

be reversed in its entirety.

B. CMF's Liability

CMF appeal s only the district court’s January 17, 1995, order
denying its notions to vacate or nodify the judgnent. In two
separate notions to nodify the judgnent, CVMF nmade two argunents:
one challenging the district court's award of penalty damages
against both CMF and National Union on the basis of a single
finding of actual danages, and one related to the statute of
limtations. W address each of these argunents in turn.

The jury found that CWMF violated the DTPA and that the

violation was commtted "know ngly." The jury also found that
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National Union violated the Insurance Code and that the violation
was commtted "knowi ngly." Two damage issues were submitted. In
the first, the jury awarded $250,000 in actual damages caused by
t he conduct of both CMF and National Union. In the second, the
jury awarded $425,000 in penalty danmages based on the conduct of
CMF only. There was no danage i ssue submtted for penalty danages
agai nst National Union. The district court awarded an additi onal
$500, 000 in penalty damages agai nst National Union based on Stat
Medi cal ' s post-trial notion.

CVF t hen noved to anmend the judgnent, argui ng that under Texas
| aw t he actual damage award of $250,000 could not be used as the
basis for both the $425,000 award against CMF and the $500, 000
awar d agai nst National Union. CM contended that Stat Medical was
required to make an el ection of renedies. |In the absence of such
an el ection, CMF argued that the district court was bound to reform
the judgnent to Iimt plaintiff’s award to the highest possible
recovery. Based on this reasoning, CMF argued that the entire
liability award for actual and penalty damages shoul d be assessed
agai nst National Union because the penalty award agai nst Nati onal
Uni on was higher than the penalty award against CMF. Thus, the
judgnent should have been inposed against National Union for
$750, 000 ($250,000 in actual damages plus $500,000 in penalty
damages) .

The district court summarily rejected this argunent, which
serves as the linchpin of CVMF' s contentions on appeal. O course,
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the fatal weakness in this position is that, as we held above,
there is no evidentiary basis for hol ding Nati onal Union |iable and
no basis for the separate award of $500,000 punitive danmages
assessed by the trial court. Having concluded that the award of
both actual and penalty damages against National Union nust be
reversed on sufficiency grounds, there remains only one penalty
damage award and CMF is now faced with shouldering the entire
bur den.

Further, CMF failed to appeal the final judgnent and does not
chal | enge the sufficiency of the evidence. Mreover, CVF did not
move for judgnent as a matter of |aw or otherwi se object on
sufficiency grounds at any tine. These m stakes preclude our
review of the excessiveness of the damage award as to CMF.

Next, CMF briefly raises the argunent that Stat Medical's
claim was barred by the applicable statute of limtations. CWM
first raised the statute of limtations argunent inits notion for
summary judgnent. The district court denied the notion on the
ground that a fact issue renai ned about when Stat Medical actually
di scovered the al |l eged m srepresentations. CMF failed to raise the
statute of limtations again, either formally or informally, until
after trial. CMFthen attenpted to revive this affirmative defense
in post-trial notions for judgnent as a matter of |aw and to anend
the judgnent. As such, the record contains no evidence relating to

the statute of limtations defense. “W can only reviewthe record
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and do not take evidence to supplenent or contradict it.” Roberts

v. Wal-Mart Stores, Inc., 7 F.3d 1256, 1258 (5th Gr. 1993).

It is clear that we cannot reviewthe district court's summary
j udgnent determ nation, because the case has been fully tried on

the nerits. See Black v. J.I. Case Co., 22 F.3d 568 (5th Cr.),

cert. denied, 115 S. C. 579 (1994). Furthernore, CMF' s Rule 50

nmotion and other notions filed after the verdict are untinely and
simlarly ineffective to preserve the error. “Wen the defendant
fails to renew the notion for judgnent as a matter of |aw at the
close of all the evidence, our inquiry is limted to whether there
was any evi dence to support the jury’s verdict, irrespective of its
sufficiency, or whether plain error was commtted which, if not
noticed, would result in a manifest m scarriage of justice.”” Mc

Arthur v. University of Tex. Health Center Tyler, 45 F.3d 890, 896

n.8 (5th Gr. 1995) (quoting Coughlin v. Capitol Cenent Co., 571

F.2d 290, 297 (5th Gr. 1978)). Consequently, we may conduct a
review solely for determning whether a manifest m scarriage of
justice exists in this case.

From the record, it appears CVMF's decision to ignore the
statute of limtations issue may have been purposeful. In the
order denying CVF' s notion for sunmary judgnent, the district court
determ ned that the discovery rule applied to toll the statute of
[imtations, and found that there was a fact issue about when Stat

Medi cal di scovered or shoul d have di scovered the wong. CM, which
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sought to benefit from this affirmative defense, then had the
burden to try the issue or obtain a finding allowing relief inits
favor. The strategy appeared to be to hide behind the | og until
after trial and then argue that Stat Medical bore the burden of
proof under the discovery rule. The log, in this case, provides no
hi di ng-place froma failure to preserve error

In addition, no party can assign the failure to give an
instruction as error unless that party objects to the instructions.
FED. R Cv. P. 51. Rule 51 thus inposes a burden on both parties
to cone forward with issues that need to be submitted to the jury
or considered by the court prior to subm ssion. We concl ude,
therefore, that CW failed to preserve error on this issue.
Because CMF failed to preserve error on its statute of limtations
def ense, and because its only other point on appeal nust fai
because the penalty damages against National Union are not
supported by sufficient evidence, we affirmthe district court's

award of actual and penalty damages agai nst CMF

C. Stat Medical's Cross-Appeal

Stat Medical asks this Court to remand the case for trial on
breach of contract, negligence and fraud clains that it contends
(w t hout explanation) are supported by the evidence excl uded from
trial. Stat Medical al so challenges the district court's excl usion

of evidence relating to the | oss of an exclusive nursing services
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contract with six hospitals. The court’s exclusion of this
evi dence began as a di scovery dispute.

Shortly before the discovery deadline of Septenber 15, 1993,
and over a year after the case was filed, Stat Medical attenpted to
devel op its damages theory. This theory was prem sed on busi ness
| osses and ot her intangi bl e | osses all egedly due to the defendants’
conduct in this case. Six days before the discovery deadline, Stat
Medi cal suppl enented an earlier interrogatory answer by nam ng 21
new people with relevant know edge, including the custodi ans of
records for the six hospitals that allegedly wthdrew their
busi ness after the Mddle claim On Septenber 10, 1993, Stat
Medi cal noticed four individuals for depositions to occur on
Septenber 14 and 15. On Septenber 15, Stat Medical noticed six
ot her individuals for depositions by witten questions.

In response to CVF' s notion for protection and sanctions, the
district court found Stat Medical's | ate devel opnent of its damages
theory to be an abuse of the discovery process. The court ordered
Stat Medical towthdrawits deposition notices and rul ed that Stat
Medi cal coul d not depose the | ater designated wtnesses for trial.
However, Stat Medical sought and was granted | eave to anend its
conplaint to add a damage theory based on |oss of business and
reputation. |In fact, Stat Medical included the previously excl uded
W t nesses and ot her evidence relating to its |oss of business and

reputation damage theory in the pretrial order.
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I n Decenber 1993, Stat Medical attenpted to anend the pretri al
order by adding another witness. CM again noved for sanctions,
argui ng that the neww tness was nerely a substitute for an earlier
excluded witness and that the district court's order intended to
preclude Stat Medical, not only from deposing the wtnesses
pretrial, but fromdeveloping its |ost contract damages theory at
all. CMF also argued that the inclusion of the Stat Medical’s
wtnesses in the pretrial order constituted a violation of the
district court's earlier discovery order. In response, the
district court precluded Stat Medical fromintroduci ng evidence on
its | oss of business, loss of profits or |oss of business goodw ||
t heori es.

At trial, however, the district court reversed itself and
al l oned Abu-Awad to testify about the inpact on Stat Medical's
busi ness and credi tworthiness. Likew se, damage to busi ness and
credit reputation was submtted as an elenent to the jury. The
district court has broad discretion to exclude evidence when

enforcing its own scheduling orders. Edwards v. Cass County,

Texas, 919 F.2d 273, 275 (5th Cr. 1990). We find no abuse of
di scretion in this case.

CMF al so contends that the district court erred by applying
the Texas prejudgnent interest statute. CM raises this argunent
for the first tinme on appeal. “W consider an issue raised for the

first tinme on appeal only if it presents a purely |egal question
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and failure to address it would result in grave injustice.” Kelly
v. Foti, 77 F.3d 819, 822 (5th Cr. 1996). OCM has not shown that
our refusal to consider its argunent that the district court
erroneously applied prejudgnent interest will result in grave

i njustice.

[11. CONCLUSI ON
For the foregoing reasons, we REVERSE the district court's
judgnent to the extent that it is prem sed upon National Union's
liability. W AFFIRMthe district court's judgnent to the extent
it is premsed upon CVF's liability. Further, we find no error in

the district court's discovery orders, and AFFI RM t hose rulings.
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