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Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI UM !

Henry J. Harrington chall enges an adverse judgnent, foll ow ng
a jury trial, in his age discrimnation suit, grounding error on
t he exclusion of statistical and anecdotal evidence. W need not
address his contention that the general category of statistical and
anecdotal evidence, which he sought to admt, is admssible in

ADEA? cases, because we conclude that, even assuning error, it was

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 Age Discrimnation in Enpl oyment Act, 29 U . S.C. 8621, et seq.



harm ess in |ight of the mniml value of the evidence conpared to
t he overwhel m ng evi dence that the enployer's stated rationale for
dism ssing Harrington was the true notivation for its actions.
Accordi ngly, we AFFI RM

l.

Harrington was enployed by Sun Life Assurance Conpany of
Canada. Since receiving a pronotion in 1984, he served as the
G oup Manager of the conpany's Houston Goup Ofice, and was
responsible for hiring and training Sun's sales force in Houston
and for running the Houston Goup Ofice.

Harrington was dism ssed in June 1991 by Sun vice president
Janes McNulty, who told Harrington that the decision was based,
inter alia, on his poor performance and attitude. This was the
nondi scrimnatory reason proffered by Sun at trial as well.

At trial, Harrington, who was 47 years of age when term nat ed,
sought to introduce statistical and anecdotal evidence purporting
to denonstrate at Sun a pattern of discrimnation based upon age.
None of this evidence was based upon, or directly illustrative of,
Harrington's enploynent experience; and the court ruled it
irrelevant and prejudicial. Specifically, the court noted that it
was troubled by the fact that, anong the 14 people to be
characterized as exanpl es of a pattern of age-notivated di sm ssal s,
were four to six who had taken early retirenent. After visiting
t he question several tinmes, and extensively, during the trial, the
court noted that exclusion of wunduly prejudicial evidence was

withinits discretion and ruled that it would not admt it.



At the conclusion of the five-day trial, the jury found, in
response to a special i nterrogatory, t hat Sun's stated
nondi scrimnatory reason for termnating Harrington' s enpl oynent
was not a pretext; judgnent was entered for Sun.

1.

Harrington asserts that the trial court erroneously excluded
evidence.® W review evidentiary rulings for abuse of discretion.
Harpring v. Continental G| Co., 628 F.2d 406, 410 (5th Cr. 1980),
cert. denied, 454 U S. 819 (1981); Fed. R Cv. P. 103. O course,
a finding of harnm ess error obviates the need to consi der whether
error occurred. See Fed. R Evid. 103; Fed. R CGv. P. 61

As is well known, the plaintiff in an age discrimnation
action nust first nmake a prima facie case; then, if the enployer
articulates a legitimte nondiscrimnatory reason for term nating
hi s enpl oynent, he nust counter it with evidence that the reasonis
untrue and a pretext for discrimnation. Texas Dept. of Conmmunity
Affairs v. Burdine, 450 U S. 248, 254 (1981). The shifting
described in Burdine is useful primarily for considering judgnents
as a matter of law. Once the jury was given the case, the question
was sinply whether Harrington satisfied his burden of
denonstrating, by a preponderance of evidence, that his di sm ssal
was illegally notivated by age.

Upon review of the evidence and Harrington's argunents for

admtting the excluded evidence, we conclude that the excluded

3 The EEOC s notion for leave to file an untinely am cus brief
i s GRANTED



evi dence coul d not have neaningfully buttressed Harrington's case,
and that Sun's evidence that Harrington was di sm ssed because he
failed to live up to Sun's changing needs was overwhel m ng.
Therefore, as shown bel ow, we conclude that the error, if any, was
har m ess.

Some of the excluded evidence dealt with six ADEA actions
agai nst Sun. Harrington asserted that, by introducing, inter alia,
Sun's answers to interrogatories filed in those actions, he could
establish wllful or reckless disregard for the ADEA s
requi renents. But, Sun, of course, was willing to stipulate its
awar eness of the ADEA' s provisions.

Harrington also attenpted to enter evidence regarding the
above-noted early retirenent agreenents, which the court excluded
because none of themrelated directly to Harrington.

Finally, Harrington was not allowed to present testinony by
two Wi tnesses concerning their enploynent at Sun and their belief
that it reflected age discrimnation. The court ruled, after
hearing the testinony outside the jury's presence, that the
evi dence was inadm ssible; it had earlier so rul ed.

Harrington did introduce evidence that his past performance
wth Sun had garnered him awards and positive feedback from
supervisors. This evidence included a 1990 letter referring to his
effort to increase area sales, but which did not refer to his

personal sales.* Harrington also offered evidence that profits in

4 According to Sun's evidence, Harrington had only one new case
in the third quarter of 1990.



t he Houston group increased in 1990, and presented testinony by a
former Sun enpl oyee that Harrington's attitude and work ethic were
prai sed at Sun.

But, Sun's position at trial was that Harrington's work ethic
and attitude, particularly regarding his personal sal es
responsibilities, were poor at the tinme of his June 1991 di sm ssal.
Harrington's evidence, because it bore on his performance either
before MNulty was hired in Mirch 1990 to inprove Sun's
profitability, or on aspects of Harrington's perfornance ot her than
those MNulty found paranobunt in his effort to revanp Sun's
profitability, did not wundermne Sun's proffered reason for
term nation. Harrington's lack of success in neeting McNulty's
standards, adopted to nmake managenent nore responsible for the
sales generated by their departnents and for personal sales
performance, was not refuted by Harrington's evidence -- either the
admtted or the excluded.

By contrast, Sun introduced extensive evidence that
Harrington's work was not satisfactory at the tinme of his
di sm ssal . McNulty testified at |length about his plan for the
conpany, and why Harrington's perfornmance was unacceptabl e given
that plan to nmake Sun nore profitable. Mor eover, Harrington
admtted on cross that his personal sales had decreased; that his
office's proposal output had dropped, as had its generation of
prospects; that he had not considered nmaking out-of-the-office

calls to be a significant priority; and that his supervisor was



concerned about Harrington's |ow personal production, and had
notified Harrington of this concern.
L1,
In sum we conclude that, on the record fromthis jury trial,
the error, if any, was harm ess. Accordingly, the judgnent is

AFF| RMED.



