IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-11180
Summary Cal endar

MARI A D DURAN
Plaintiff - Appellant

V.
| NTEX AVI ATI ON SERVI CES, | NC
Def endant - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas
(3:95-CV-403-R)

Septenber 13, 1996
Before KING DAVIS, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Maria D. Duran appeals the district court’s granting of
summary judgnent in favor of her enployer, Intex Aviation
Services, Inc. (“Intex”), in her lawsuit alleging negligence

against Intex. W affirm

| . BACKGROUND

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Intex, a South Carolina corporation, is in the business of
cl eaning comercial aircraft on a contract basis. On Cctober 6,
1992, Intex hired Duran, a native of El Sal vador with no forma
education. According to Duran, she can neither wite nor speak
English. On the day that she was hired, Duran signed an
Enrol I ment and Wai ver Election Formindicating that she w shed to
participate in Intex’s Voluntary Occupational |nsurance Plan (the
“Plan”). The Plan is maintained in accordance with the
requi renents of the Enployee Retirenment |nconme Security Act
(ERISA). For those Intex enployees who elect to participate, the
Pl an provi des certain benefits for occupational injuries and
illnesses. Intex rejected coverage under the Texas Wrkers’
Conpensation Act (“TWCA’). In February 1993, Intex anended the
Plan. Duran again opted to participate in the Plan, signing
anot her Enrol | nent and Wai ver El ection Form on February 12,

1993.1

. The Enrollnment and Waiver Election Form provides in
pertinent part:

As a condition to your participation in the Pl an,
you nust agree to waive any right to bring an action
agai nst the Conpany or anyone affiliated with it under
the Texas Wirkers Conpensation Act or any other statute,
case lawor adm nistrative ruling, whether for negligence
or otherw se, to recover danmages or other relief fromthe
Conpany and/or its enployees, officers, directors or
ot her agents for any injuries which you sustain in the
course of your enploynent, including but not limted to
death. This neans that the benefits payable to you under
the Plan will be the exclusive renmedy for any injuries or
death which you suffer during the course and scope of
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Duran all eges that on March 1, 1993, in the scope of her
enpl oynent, she was riding in the back of an Intex truck driven
by an Intex enployee. The truck was stocked with cases of food
and beverages and, allegedly due to reckless driving by the |Intex
enpl oyee, cases of beverages fell on top of her, causing serious
bodily injuries. As a result of this accident, Duran filed a
clai munder the Plan and recei ved nedi cal and wage conti nuation
benefits.? Duran brought suit against Intex for negligence in
Texas state court. Intex renoved the case to the United States
District Court for the Northern District of Texas and noved for
summary judgnent. On Novenber 9, 1995, the district court
granted Intex’'s notion and dism ssed the action, finding that by
enrolling in the Plan, Duran waived any formof |egal action and
finding that she ratified her enroll nent by accepting paynents

under the Plan. Duran tinely filed a notice of appeal.

your enpl oynent.

The election portion of the Enrollnent and Wiiver Election Form
contains the foll ow ng | anguage:

| hereby elect to participate in the Plan. 1 understand
that by electing to enroll in the Plan | WAl VE any ri ght
to bring an action against the Conpany or anyone
affiliated with it as a result of any injury or death
which | suffer in the course and scope of ny enpl oynent
and that benefits payable to ne under the Plan will be ny
excl usive renmedy for such injury.

2 According to Intex, at the tinme the case was renoved to
federal court, Duran had received $10,961.78 in nedical benefits
and $3,458 in wage benefits under the Plan.
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1. ANALYSI S

We review the granting of summary judgnent de novo, applying
the sanme criteria used by the district court in the first
i nstance. Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th G
1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr. 1994).
First, we consult the applicable |aw to ascertain the nmateri al
factual issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr.
1992). W then review the evidence bearing on those issues,
viewing the facts and inferences to be drawn therefromin the
Iight nost favorable to the nonnoving party. Lenelle v.
Uni versal Mg. Corp., 18 F.3d 1268, 1272 (5th GCr. 1994); FDI C v.
Dawson, 4 F.3d 1303, 1306 (5th Gr. 1993), cert. denied, 114 S
. 2673 (1994). Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P
56(c). \Were the evidence is such that a reasonable jury could
return a verdict for the nonnoving party, a dispute about a
material fact is “genuine.” Meadowbriar Hone for Children, Inc.
v. @Qunn, 81 F.3d 521, 533 (5th Gr. 1996) (citing Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986)); Anmburgey V.
Corhart Refractories Corp., 936 F.2d 805, 809 (5th Cr. 1991).

There is no genuine issue for trial, however, if “the record--
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taken as a whole--could not lead a rational trier of fact to find
for the nonnoving party.” Davis v. Chevron U S A, Inc., 14 F. 3d
1082, 1084 (5th Gr. 1994) (citing Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

The argunents that Duran rai ses on appeal may be summari zed
as follows: she did not waive her rights under the TWCA because
she did not understand the effect of the Enrollnment and Wi ver
El ection Formthat she signed; and the waiver is voi dabl e because
she signed the formunder duress. Additionally, Duran argues
that such a waiver is void as against public policy. Because
Duran failed to raise this final argunent to the district court,?3
we need not consider it. See Topalian v. Ehrman, 954 F.2d 1125,
1131-32 n.10 (5th Cr.) (parties may not advance new theories or
rai se new i ssues to secure reversal of summary judgnent), cert.
denied, 506 U S. 825 (1992). W address Duran’s two renaini ng
argunents in turn.

Duran testified by affidavit that she does not speak, read,

or wite English and that she did not understand the neani ng of

3 After noting that Duran did “not challenge the validity
of the Plan under Texas |law,” the district court went on to explain
that “simlar plans have been upheld as enforceable by Texas
courts. [See, e.g., Collier v. Allstate Ins. Co., 395 F.2d 719,
720 (5th Cr. 1968); Tigrett v. Heritage Bl dg. Co., 533 S.W2d 65
(Tex. Cv. App.--Texarkana 1976, wit ref’d n.r.e.).] In fact, a
recent decision in this District held that the identical Plan
initiated by the sane Def endant was valid under Texas law. [Brito
v. Intex Aviation Servs., Inc., 879 F. Supp. 650 (N D Tex.
1995)].”



t he papers she signed. Despite the fact that she signed the
wai ver tw ce, once on the day she was hired and agai n four nonths
| ater, Duran contends that she did “not understand the nature or
effect of the waiver, nor . . . her right not to waive those
substantive rights [provided by the TWCA].” Under Texas | aw,
this argunent is unavailing. As the district court pointed out,
Texas courts have consistently held that individuals are charged
w th knowi ng and understandi ng the contents of what they sign.
See, e.g., Eubank v. First Nat’'|l Bank, 814 S.W2d 130, 134 (Tex.
App. --Corpus Christi 1991, no wit) (holding that individuals
have “an obligation to protect thenselves by readi ng docunents
before signing thent); see also Estate of Degley v. Vega, 797
S.W2d 299 (Tex. App.--Corpus Christi 1990, no wit) (finding
contract enforceable despite appellant’s limted understandi ng of
English). Were the enforceability of a contract was chal | enged
on the ground that the appellant could not speak, read, or wite
the English | anguage, one Texas court pointed out that “[i]t is
well -settled that illiteracy will not relieve a party of the
consequences of his contract. . . . Therefore, if a person is
unable to read the contract, he nust have it read to him”
Nguyen Ngoc Gao v. Smth & LammP.C., 714 S.W2d 144 (Tex.
App. --Houston [1st Dist.] 1986, no wit) (citations omtted).
Recently this issue was addressed in a decision involving

t he sanme defendant and the sane occupational insurance plan



involved in this case. Brito v. Intex Aviation Servs., Inc., 879
F. Supp. 650 (N.D. Tex. 1995). As in the case at bar, an
enpl oyee submtted affidavit testinony that he did not understand
the “nmeani ng and consequences” of the waiver he signed. |d. at
654. In Brito, the court granted summary judgnent in favor of
Intex. 1d. at 655. Noting that “[a] bsent fraud, duress, or
mental inconpetence, a party who intentionally signs a docunent
is bound by its contents,” the Brito court held that the
enpl oyee’ s clains against Intex were barred as a matter of | aw
ld. at 654. 1In the instant case, notw thstanding Duran’s
affidavit testinony that she did not understand the “nature or
effect” of the waiver, we find that the district court did not
err in granting summary judgnent in favor of Intex; the waiver is
enforceable as a matter of |aw

Duran’s second argunment on appeal is that summary judgnent
was i nproper because a fact issue was raised as to duress. Duran
contends that she was |ed to believe that she would | ose her job
if she refused to sign the Enroll nent and Wi ver El ection Form
Under Texas | aw, however, the acts alleged by Duran do not
constitute duress. There can be no duress "unless, (1) there is
a threat to do sone act that the party threatening has no | ega
right to do, (2) there is sone illegal exaction or sone fraud or
deception, and (3) the restraint nust be so immnent as to

destroy a party's free agency w thout present neans of



protection." Rosas v. United States Small Busi ness Adm n., 964
F.2d 351, 356 (5th Gr. 1992). Even if it is true that Intex
required Duran to participate in the Plan as a condition of

enpl oynent, inposing such a condition on an at-will enployee is
not illegal. See Federal Express Corp. v. Dutschmann, 846 S. W 2d
282, 283 (Tex. 1993) ("The long-standing rule in Texas provides
for enploynent at will, termnable at any tine by either party,
with or without cause, absent an express agreenent to the

contrary." (citations omtted)); Hathaway v. General MIIls, Inc.,
711 S.W2d 227, 229 (Tex. 1986) ("In enploynent at wll
situations, either party may inpose nodifications to the

enpl oynent terns as a condition of continued enploynent."). If
Intex required participation in the Plan, Duran was confronted
wth two validly inposed alternatives -- to sign up for the Plan
and join the staff of Intex, or not. |In Van Arsdel v. Texas A&M
Univ., 628 F.2d 344 (5th Gr. 1980), we held that duress was
absent as a matter of |aw where an appell ee nade a reasoned

choi ce between two such alternatives. 1d. at 346 "W disagree
with the [] conclusion that duress is present whenever a party is
confronted with a dilenma." |d. at 345-46. Regarding the
affirmati ve defense of duress, we conclude, as with Duran's first

argunent, that it was not error for the district court to grant

Intex's notion for summary judgnent. Duran's clains are barred



as a matter of |law by her waiver.*

I'11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

granting of summary judgnent in favor of Intex.

4 In addition to finding that Duran's clains agai nst | ntex

were barred by the waiver as a matter of law, the district court
further concluded that Duran lost any rights to legal action by
accepting paynents under the Plan and thereby ratifying her
enrollnment in the Plan. Because Duran's appeal fails for the

reasons stated above, we need not address the issue of
ratification.



