UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-11126

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT ARROYQ,
ALBERTO RENDON and TOVAS VASQUEZ,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas
(4:95-CR-057-E)

Decenber 13, 1996
Bef ore GARWOOD, DAVI S and STEWART, Circuit Judges.
PER CURI AM *
Appel l ants chal l enge their convictions and sentences on drug
trafficking charges. Finding no reversible error, we affirm
| .
In March of 1995, an enpl oyee of Southwest Mtor Transport

notified Dallas area police officers that he was delivering a

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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suspicious crate to Sout hwest Mdtor’s Dallas termnal. The crate
was addressed to “Arroyo’s Body Shop.” Upon its arrival in Dallas,
police officers on the scene arranged to have a narcotics detection
dog sniff the crate. After the dog alerted on the crate, the Drug
Enforcenment Agency (“DEA’) was notified, and the officers began
obtai ning a search warrant. During this waiting period, appellants
Rendon and Arroyo arrived to pick up the crate and they were
det ai ned and questioned. Wen the officers opened the crate they
found approxi mately 200 pounds of narijuana. The officers then
questioned Arroyo and Rendon further. Arroyo told Agent Lugo and
O ficer Ross that Vasquez, an acquai ntance of his, offered hi m$400
to pick up a crate containing “dope.” Simlarly, Rendon admtted
that he was hired by Vasquez for $300 to assist Arroyo in picking
up a crate of marijuana and delivering it to Vasquez's house in
Fort Worth to be “cut wup.” Arroyo and Rendon also told the
officers that Vasquez |led them to Sout hwest Mdtor Transport, but
had remained a block away during the attenpted pick up. The
of ficers then obtained a search warrant for Vasquez’s residence in
Fort Worth. At Vasquez's residence, the officers questioned
Vasquez on his role in the crinme, and searched his hone. Vasquez
admtted that he knew the crate contained marijuana. During the
search, the officers discovered handwitten notes evidencing
earlier drug transactions.

A grand jury indicted Arroyo, Rendon and Vasquez on three
counts: conspiracy to distribute marijuana (count 1); possession
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wthintent to distribute marijuana (count 2); nmaintaining a place
to distribute marijuana (count 3).

At trial, the issue of whether the appellants knew the crate
contai ned drugs was hotly contested. The defendants all testified
in their defense. Their testinony was essentially the sanme; each
def endant testified he believed the crate contained auto parts, not
marijuana, and he never told the police otherw se. Vasquez
testified that he asked Arroyo and Rendon to assist him because,
“El Negro”, to whom Vasquez owed a favor, had of fered Vasquez $700
to pick up a crate containing auto parts being delivered to Dall as,
and that he could not carry out the job without Arroyo and Rendon’s
help. Arroyo and Rendon testified they accepted Vasquez’'s offer
W t hout questioning the contents of the crate.

After athree day trial, Arroyo and Rendon each were convi cted
on counts 1 and 2, and acquitted on Count 3. Vasquez was convicted
on all three counts. This appeal followed.

.

On appeal, the appellants raise several argunents which we

wi || discuss bel ow
A

Vasquez and Arroyo both argue that the governnent produced
insufficient evidence to support their convictions. Arroyo
contends that the evidence was insufficient to prove that he had

the requisite know edge or intent to sustain his convictions on



counts 1! and 2.2 Vasquez argues that the prosecution failed to
prove the know edge el enent of the three counts for which he was
convi cted.3

W review the sufficiency of the evidence in a light nost

favorable to the verdict. United States v. MCord, 33 F.3d 1434

(5th Cr. 1994), cert. denied, Haley v. United States, 115 S. C
2558 (1995). The conviction should be upheld if a rational trier
of fact could have found the defendant guilty beyond a reasonabl e
doubt. [Id.
1

We consider first Arroyo and Vasquez's argunent that the
credible testinony and evidence is insufficient to support their
conspi racy convi ction because the evidence failed to showthat they
knew that the substance in the crate was narij uana.

Wth respect to Vasquez, he admtted his know edge of the

! To establish a drug conspiracy, the governnent nust prove: “(1)
the existence of an agreenent between two or nore persons to
violate federal narcotics |aws; (2) that the defendant knew of the
agreenent; and (3) that the defendant voluntarily participated in
the agreenent.” United States v. Broussard, 80 F.3d 1025, 1031
(5th CGr. 1996), cert. denied, Merritt v. United States, 117 S. Ct
264 (1996).

2*A conviction for the of fense of possession of marijuana with
the intent to distribute requires proof that the defendant (1)
know ngly (2) possessed marijuana (3) with the intent to distribute
it.” United States v. Lopez, 74 F.3d 575, 577 (5th Cr. 1996),
cert. denied, 116 S.Ct. 1867 (1996).

3The judge instructed the jury that it could only find the
defendant guilty of maintaining a residence for the purpose of
distributing marijuana if the defendant acted know ngly.
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crate's contents to Agent Lugo. Vasquez also told Lugo that he
hired Arroyo and Rendon to keep hinself out of trouble. Even if
the jury did not believe this testinony, they knewthat Vasquez had
agreed to pay Arroyo and Rendon $700 to pick up a crate in Dallas
and transport it to Fort Worth. The jury was entitled to infer
that this was an inordinate sumfor this service. The jury also
heard testinony that Vasquez |led Arroyo and Rendon to the freight
termnal, but renmai ned approxi mately a bl ock away fromthe pick up
site. The jury also knew that the crate was addressed to a non-
exi stent conpany and the identity of the shipper was unknown. The
gover nnment produced anpl e evi dence to support the jury's concl usion
t hat Vasquez knew t he substance he hired Arroyo and Rendon to pick
up and transport to his honme was narijuana.

Wth respect to Arroyo, when Ross interviewed him Arroyo
stated that he believed the crate contained sone type of illegal
drug. Arroyo later told Special Agent Lugo that Vasquez offered
him $400 for a few hour's work to pick up a box that contained
"dope". Arroyo stated that he and Rendon foll owed Vasquez's bl ue
M t subi shi autonobile to the warehouse in Dallas where Arroyo was
instructed to go into the warehouse and ask for a delivery for
"Arroyo’s Body Shop" and use a nunber he was given to pick up the
crate. The evidence outlined above is sufficient to establish that
Arroyo knew that the crate contained nmarijuana.

2.
Vasquez next argues that the evidence was insufficient to
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sustain his conviction for possession of marijuana and mai ntai ni ng
a place for the purpose of distributing marijuana.

As outlined above, the evidence denonstrated Vasquez's
personal participationinretrieving the marijuana fromthe freight
conpany. Furthernore, Vasquez's guilt for the substantive of fense
may be established by evidence of offenses commtted by his co-
conspirators, Arroyo and Rendon, during the course of the

conspiracy. See Pinkerton v. United States, 328 U. S. 640 (1946);

United States v. Garcia, 917 F.2d 1370, 1377 (5th Cr. 1980). The

evi dence denonstrated that the substantive offenses of which
Vasquez was convicted were committed in furtherance of the
conspi racy while Vasquez was a nenber.

Vasquez argues that nothing was found in his house to
incrimnate him and therefore the evidence is insufficient to
support his conviction for maintaining a place for the purpose of
manuf acturing marijuana. W disagree. The evidence was sufficient
to denonstrate that Vasquez instructed Arroyo and Rendon to deliver
the crate of marijuana to his R chnond Avenue hone in Fort Worth.
Al so, evidence of records of marijuana prices and poundages were
found in his hone.

For the reasons stated above, appellants’ challenges to the
sufficiency of the evidence are neritless.

B

Rendon, Vasquez and Arroyo argue next that the district court

abused its discretion by giving the jury a deliberate indifference
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i nstruction.* The standard of review for challenges to jury
instructions is “whether the court’s charge, as a whole, is a
correct statenment of the law and whether it clearly instructs
jurors as to the principles of | aw applicable to the factual issues

confronting them” United States v. lLara-Verasquez, 919 F. 2d 946,

950 (5th Cr. 1990). The court’s charge nust be both legally
accurate and factually supportable. 1d. Thus, the district court

may not instruct the jury on a charge that is not supported by

evidence.’” 1d.(quoting United States v. Otega, 859 F.2d 327, 330

(5th Cir. 1988)).

The deli berate ignorance instruction is appropriate only if
the evidence raises two inferences: “(1) the defendant was
subjectively aware of a high probability of the existence of the
illegal conduct; and (2) the defendant purposely contrived to avoid

| earning of the illegal conduct.” Lara-Verasquez, 919 F. 2d at 952.

Arroyo, Rendon and Vasquez argue that the evidence failed to
rai se the required inferences.
Ross and Lugo's testinony that Arroyo, Rendon and Vasquez

admtted know ng the crate contained drugs is sufficient to raise

“The district court instructed the jury that:

You may find that the defendant had know edge of a fact if you
find that the defendant deliberately closed his eyes to what
woul d ot herwi se have been obvious to him Wile know edge on
the part of the defendant cannot be established nerely by
denonstrating that the defendant was negligent, careless or
foolish, knowledge can be inferred if the defendant
deli berately blinded hinself to the existence of a fact.
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an inference that each was “subjectively aware of the high
probability of the existence of illegal activity.” See Lara-

Ver asquez, 919 F. 2d at 953( hol di ng that prong one of the deliberate

i gnorance test ordinarily will be satisfied by the “sanme evidence
that wll raise an inference that the defendant had actual
know edge of the illegal conduct. . . .”). The evidence presented

at trial is also sufficient to raise an inference that each
def endant “purposefully contrived to avoid | earning of the ill egal
conduct.” First, wth regard to Arroyo and Rendon, the evidence
reveal ed the followi ng rel evant facts: both were asked by Vasquez,
who was not in the auto parts business, to pick up a package
allegedly containing auto parts; the package was addressed to
“Arroyo’s Body Shop,” a fictitious conpany; the nobney Vasquez
agreed to pay these nen equal ed their weekly sal ary even t hough the
assi gned pick up was at nost a one day job; Vasquez |led themto the
pick up site, but instead of acconpanying them to pick up the
package, watched safely fromthe street. Despite these suspicious
ci rcunst ances, both Arroyo and Rendon testified that they did not
guestion Vasquez's assertions that the crate contai ned auto parts.
The circunstances of Arroyo and Rendon’s involvenent were
sufficiently suspicious that their failure to question these
circunst ances raised an i nference that they purposefully contrived
to avoid guilty know edge.

The evi dence al so supports the charge as to Vasquez. First,
Vasquez cont ended he did not question the suspicious circunstances

8



presented by a visit froma nman he had net only once asking himto
pi ck up a package of auto parts. The jury was entitled to infer
t hat Vasquez sought to avoid know edge of the illegal conduct by
hiring Arroyo and Rendon to retrieve the package whil e he wat ched
safely from the street. Mor eover, Agent Lugo testified Vasquez
told himhe hired Arroyo and Rendon to “stay out of trouble.” This
evi dence was sufficient to support the instruction.
C.

Arroyo and Rendon argue next that the district court erred in
refusing to give the requested limting instruction they requested
concerning the “dope notes”® found at Vasquez’s residence.

W review the district court’s refusal to include the
requested instruction for abuse of discretion; the court 1is
af forded substantial latitude in fornmulating its instructions.

United States v. Storm 36 F.3d 1289, 1294 (5th Cr. 1994), cert.

denied, 115 S. C. 1798(1995). The district court’s refusal to
include the requested Ilimting instruction wll <constitute
reversible error only if: (1) the requested instruction is
substantially correct; (2) the actual charge given to the jury did
not substantially cover the content of the proposed instruction;
and (3) the om ssion of the instruction would seriously inpair the

defendant’s ability to present his defense. 1d. at 1294.

> The “dope notes” were exhibits 7, 8 and 9 at trial. These
exhibits are handwitten notes found at Vasquez’s residence
evidencing earlier drug transactions.
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At trial, Arroyo and Rendon both objected to the introduction
of the “dope notes”. Their objection was overrul ed, but the court
stated it would give the jury alimting instruction regarding the
notes as part of the jury charge.

The court then included the followng instruction in its
char ge:

A separate crinme is charged against one or nore of the

defendants in each count of the indictnent. Each count and
the evidence pertaining to it should be considered separately
and individually. In this regard, you consider against each

def endant only that evidence which has been shown to have sone
connection wth that defendant.

Arroyo and Rendon requested their own instruction® and objected to
the court's failure to give it.

The instruction the court gave adequately instructed the jury
to consider only the evidence related to Arroyo and Rendon. The
district court did not err in refusing to give appellants'
proffered instruction.

D.

Arroyo argues next that the district court commtted

reversible error by overruling his objection to a portion of

Rendon’ s cl osi ng argunent. Rendon’ s counsel anal ogized Oficer

6 The defendants submitted the follow ng instruction:

You are instructed that the Governnent’s Exhibits 7, 8, and 9
were admtted only against the defendant Thomas Vasquez, and
you may not consi der Governnent’s Exhibits 7, 8, nor 9 agai nst
the defendants Robert Arroyo or Alberto Rendon for any
pur pose.
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Ross and Agent Lugo to an unpire who makes a bad call but refuses
to admt his mstake even after view ng replays that establish he
was w ong because, right or wong, the call was nade and the gane
is over. Arroyo objected to this statenent because he contends the
statenent was inconsistent with the central argunent of his
defense--that the officers' testinony regarding his confession is
not credi ble and nust be disregarded. This argunent, although
different from Arroyo's argunent that the officers were liars,
nonet hel ess asks the jury to reach the concl usi on sought by Arroyo-
-that the officers' testinony is not credible and should be
di sregarded. The district court did not abuse its discretion in
allowi ng this argunent.
E

We have al so considered Arroyo's argunent that the district
court commtted reversible error by refusing to grant a notion for
new trial after the court was infornmed that a juror inadvertently
saw Arroyo being escorted by deputy U S. Marshals out of the
restroom The defendant was not in hand cuffs and the district
court did not err in concluding that this incident did not operate
to defendant's prejudice. Mreover, the court's charge effectively
renmoved any possibility of bias from this event. The district
court therefore did not err in denying Arroyo's notion for
mstrial .

F
We al so conclude that the district court did not abuse its
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discretion in refusing to admt prior statenents of Oficer Ross
which were offered by Rendon follow ng his cross-exam nation of
this officer. The district court was entitled to find that the
officer's earlier statenent was not i nconsistent in any significant
respect. Additionally, the officer did not deny nmaking the
st at enent s.
G
Vasquez argues finally that the district court erred in
finding that he was a |eader or an organizer in the offense of
conviction pursuant to U.S.S.G S 3B1.1(c). This finding resulted
in a two-|level increase under the sentencing guidelines. The
evi dence established that Vasquez was in charge of the receipt of
200 pounds of marijuana; that he hired others to pick up the
marijuana and that he was responsible for instructing and payi ng
t hose who hel ped him The evi dence therefore supports the district
court's finding which is not clearly erroneous.
L1,
For the above reasons, the district court's judgnment and

sentence as to each defendant is affirned.
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