UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10978
Summary Cal endar

Bl LL STEPHENS,

Pl ai ntiff-Appellant,

ver sus
LAQUI TTA POLVADORE; SCOIT MORRI SON;, JOHN LESLY;
TOM LESLY; CGERALD MCDOUGALL; RANDY SHERRCD,
DEBBI E ZVOLAR, M KE M LLER, Sargent; TRACY HALL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(2:94-CV-175)

May 12, 1997

Before JOLLY, JONES, and STEWART, Crcuit Judges.

PER CURI AM ~
Appel  ant  Stephens conplains of the district court’s

di sm ssal of his section 1983 conplaint for failure to conply with

Pursuant to Local Rule 47.5, the court has determned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5.4.



a June 1994 court order requiring him (1) to submt additional
copies of his conplaint for service on the nine naned defendants
and (2) to file a conplete and correct |FP application or pay the
court filing fee. Stephens said he conplied with the first
requi renent; the nmagistrate judge and district court believed he
did not. Stephens’s attenpt to re-file his |IFP request again
yi el ded an i nconpl ete application.

After attenpting to conply with the magi strate judge’s
order in July, 1994, Stephens did nothing on the case for seven
mont hs, when he wote an inquiry about its status to the court. In
June, 1995, the magi strate judge recommended di sm ssal pursuant to
Fed. R CGv. Proc. 41(b) for Stephens's failure to conply wth the
court’s order of June 24, 1994. Stephens filed objections to the
recommendati on on the basis that he had submtted extra copies of
the conplaint. Stephens nade no nention of the still-erroneous | FP
application. The district court overruled Stephens’s objections
and adopted the report and recommendati on of the nmagi strate judge,
di sm ssing the conpl aint.

Al t hough St ephens argues that the district court abused
its discretion by dismssing his conplaint for failure to conply
wi th the June 1994 order, he nowhere addresses the fact that he has
not yet provided a properly conpleted application for |FP status.

Rule 41(b) allows the court sua sponte to dismss an action with

prejudice for failure to prosecute or to conply wth any court

2



or der. W review such a disnmssal for an abuse of discretion.

Berry v. CIGNA/RSI-CIGNA, 975 F.2d 1188, 1190-91 (5th Cr. 1992).

We find no abuse of discretion here. The nagistrate judge s June
1994 order painstakingly explained what it required of Stephens.
Even if there is a dispute whether he submtted the correct nunber
of copies of his conplaint to the court, he has never provided any
explanation for his still-deficient |FP application. St ephens
could have conplied with the court’s order easily. Mor eover

because he had another lawsuit pending in the court at the tine, we
assune he had sone famliarity wth court procedures. Under the

ci rcunst ances, Stephen’'s continued ignoring of the court’s order

means that no lesser sanction than dismssal would have been

appropriate. Stephens’s failure to conply with the court’s order

and delay in pursuing the matter justified the court’s enpl oynent
of the “extreme sanction” of dismssal. Berry, 975 F.2d at 1191.
Under the facts above stated, this caseis simlar to our

recent decision in Dorsey v. Scottwetzel Services, Inc., 84 F.3d

170 (5th Gr. 1996), where we also affirned a Rule 41(b) di sm ssal
for aplaintiff’s repeated failure to conply with court scheduling
orders. This court concluded that “there were no | esser sanctions
avai l able to the trial court that would have served the best
interests of justice.” 1d. at 171. Even though the trial court

did not expressly so conclude, it is true in this case that | esser



sanctions would not have been appropriate against Stephens’s
stubborn refusal to follow the court’s orders.
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