IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10960
Summary Cal endar

In The Matter of: CHARLES SI MPSON CHRI STOPHER,

Debt or .
CHARLES SI MPSON CHRI STOPHER,
Appel | ant,
vVer sus
DI AMOND BENEFI TS LI FE | NSURANCE CO. ,
Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(5:93-CV-156-0)

May 8, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *
At issue in this appeal is the bankruptcy court's ruling that
the debtor, Charles S. Christopher, failed to give constitutionally
adequat e notice of his Chapter 11 bankruptcy filing in the Northern

District of Texas to a known creditor, D anmond Benefits Life

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



| nsurance Conpany ("D anond Benefits"). The district court
affirmed. So do we.

Qur court is by nowquite famliar with the factual background
of Christopher's bankruptcy and the ensui ng adversary proceedi ngs,

whi ch we need not repeat in detail. See Matter of Christopher, 35

F.3d 232 (5th Gr. 1994); Matter of Christopher, 35 F. 3d 567 (5th

Cir. 1994); Mtter of Christopher, 28 F.3d 512 (1994). For the

pur poses of this opinion, we nerely note that Christopher does not
di spute that he was inti mately aware of D anond Benefits's creditor
st at us. In fact, Christopher was an investor in the group that
acqui red D anond Benefits, and Chri stopher served as a director and
chai rman of Di anond Benefits. Christopher concedes in his reply
brief that "[a]nalytically ... we are in the posture in which
Debt or Christopher admts cl ai mant D anond Benefits i s unschedul ed

and received no notice."!?

1Chri st opher further conceded during his cross-exan nation at
trial:

COUNSEL: ... [Y]ou're aware that D anond Benefits
was placed in receivership by the State of Arizona
i n Decenber of 1989?

CHRI STOPHER: Yes, sir.

COUNSEL: And you do not claim sir, do you, that
at any tine subsequent to the tine a receiver was
appoi nted for D anond Benefits that you gave any
kind of notice verbal, witten or otherwise to the
receiver of the fact that you were in bankruptcy?

CHRI STOPHER: No, | don't.



Notw t hst andi ng this adm ssion, Christopher first argues on
appeal t hat Dianond Benefits received actual notice of
Chri stopher's bankruptcy because a front page newspaper article in

the Arizona Republic, which appeared over a Thanksgi ving holiday

weekend, nentioned the fact that Christopher had filed bankruptcy
in Texas. According to Christopher, this article should have been
read by the Special Deputy Receiver of Dianond Benefits (the
"Receiver"), who subscribed to the newspaper and was nentioned by
name in the article. The Receiver, however, testified in a
deposition that he did not recall the particul ar newspaper article.
The Receiver reaffirmed his deposition testinony at trial.

The lawis clear in our circuit: due process requires notice
that is (1) reasonably calculated to reach all interested parties;
(2) reasonably conveys all of the required information; and (3)

permts a reasonable amount of time for response. E.g., In re

Eagle Bus Mqg. Inc., 62 F.3d 730 (5th Gr. 1995). W hold that

Christopher's reliance on the Receiver's chance reading of a
hol i day weekend feature story, which just happened to appear--
through no calculated effort on the part of Christopher--in an
Ari zona newspaper, falls short of satisfying the Constitution's due
process requirenents and the law of this circuit.

Chri stopher also alleges on appeal that he gave actual notice
of his bankruptcy to no |l ess than seven co-directors, officers or
attorneys of Dianond Benefits before the insurance conpany went

into receivership. Christopher asserts that the know edge of these



former associ ates should now be inputed to the Receiver. However,
Chri stopher gl osses over the fact that, by order of the Superior
Court of Arizona, Dianond Benefits was placed into receivership

and Christopher's fornmer co-directors and associ ates were ousted.
We affirmthe bankruptcy court's ruling that the alleged notice to
menbers of the conpany's fornmer managenent, under whose direction
Di anond Benefits was driven to insolvency, cannot be inputed to a
new y appointed Receiver charged wth investigating the prior
m smanagenent. Based on the evidence presented in this record, the
bankruptcy court's factual finding that Christopher's forner
busi ness associates acted with interests adverse to those of the
Receiver is not clearly erroneous;? hence, as a matter of |aw, the
know edge of the conpany's fornmer managenent is not attributable to

the Receiver. See, e.q., FDICv. O Ml veny & Meyers, 969 F. 2d 744,

750 (9th Cr. 1991) (know edge acquired by the agent who is acting

adversely to its principal wll not be attributed to the

2Chri stopher clainms that he gave notice of his bankruptcy
filing to an associate, WIIliam Spartin, who joined D anond
Benefits as Chri stopher's adm ni strative assi stant and | ater becane
a nenber of the conpany's board of directors. Christopher argues
that Spartin can be distinguished fromthe other nenbers of D anond
Benefits's ousted nanagenent because Spartin was a "non-
conspirator” and a "loyal agent" of the conpany. However, the
record reveals that the Receiver sued Spartin as a co-defendant
wi th Christopher and other fornmer directors and officers of D anond
Benefits in the United States District Court for the D strict of
Arizona on grounds of wongful conversion, breach of statutory and
fiduciary duties, and RICO violations. Notw thstanding the fact
that Spartin was eventually dism ssed fromthe Arizona litigation
the bankruptcy court did not <clearly err in finding that
Christopher's forner associates at D anond Benefits, including
Spartin, had interests adverse to those of the Receiver.



principal); EDIC v. lott, 460 F.2d 82, 88 (5th Gr. 1972)

(know edge possessed by bank officer acting in his own interest is

deened adverse and is not inputable to the bank); Gdomv. Ins. Co.

of the State of Pa., 441 S.W2d 584, 591 (Tex. App.--Austin 1969),

aff'd, 455 S.wW2d 195 (Tex. 1970).
Accordingly, the district court's judgnent is

AFFI RMED



