IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10879

Summary Cal endar

M CHAEL A. PACI ELLA,
Pl ai ntiff-Appellee,

ver sus

GARY MAYES Et. al.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:95-CV-630-H)

April 19, 1996

Bef ore HI GG NBOTHAM DUHE, and EM LI O GARZA, Circuit Judges.
PER CURI AM *

This case is an appeal froma district court’s affirmance of
decree issued by a bankruptcy court. W affirm
I
We rely on the statenent of the facts of the district court’s
opi ni on bel ow. W add only that Paciella s contract was wth
McAdans as an i ndependent entity. Nothing in this contract, or in

the oral testinony in the record, supports the supposition that

“Local rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Mass Miutual owed commssions to Paciella directly. To the
contrary, the contract expressly provided that Mass Mutual will be
Iiable to pay comm ssions and ot her outstandi ng anounts directly to
Paciellaonly inthe event that it termnatedits relationship wth
McAdans.
|1
The district court rejected Paciella s appeal on estoppel

grounds, relying primarily on Kaiser v. Standard Q1 Co., 89 F.2d

58 (5th CGr. 1937). W are uncertain that this case renmai ns good
|aw after United States v. Hougham 364 U. S. 310 (1960), especially

where, as here, the party accepting the benefit of the judgnment
never manifested its intent to neke such acceptance a final
settlenment of all clains. We express no view on this question
because we affirm the bankruptcy judge's equitable decree on the
merits.

Paciella’ s first contention is that MAdans’ refusal to
di sburse funds in |late Novenber constituted a violation of the

bankruptcy court’s automatic stay. Ctizens Bank of Maryland v.

Strunpf, 116 S. C. 286 (1995), forecloses this argunent. Paciella
provides us with no reason to distinguish Strunpf.

Paciella s second argunent is that |ack of nutuality prevented
operation of the doctrines of recoupnent and set-off. He contends
that McAdans is nerely a disbursing agent for Mass Mitual, and
therefore that Mass Mutual owes himhis conm ssions directly. The

earlier $4500 transactions, which were designated “comm ssion



advances” in the receipts Paciella signed, were in fact personal
| oans from McAdans to Paciell a.

The contract between Paciella and McAdans stated otherw se.
Under this contract, Mass Miutual becane responsi ble to pay Paciell a
only inthe event that it termnatedits relationship wth MAdans,
an event that never occurred.

Regardi ng the appellees’ notion for sanctions, we hold that
Strunpf foreclosed only one of Paciella’ s argunents on this appeal,
and therefore that Paciella did not act in bad faith.

The district court’s decision is AFFI RVED. The appel | ees’

nmotion for sanctions is DEN ED



