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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-10861

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
RONALD W HUGHES, SR,
BETTY L. ALLEN,
and
JERRI D. ALLEN,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:94-CR-075- X)

Cct ober 30, 1996
Before POLITZ, SMTH, and DUHE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Ronal d Hughes, Sr., Betty Allen, and Jerri Allen appeal their

convi ctions and sentences for conspiracy to | aunder noney and for

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.
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i ndi vidual acts of noney | aundering. Finding no error, we affirm

| .

Ronal d Hughes, Sr. (“Hughes”), ran his famly’s funeral hone
busi ness near Dallas. In June 1989, Hughes was visiting with Harry
Pierce, an old acquai ntance who was at the tine doing odd jobs for
Hughes, at the site of a church in Cedar H Il, Texas, that Hughes
had purchased recently and i ntended to convert into a funeral hone.
At this neeting, Pierce asked whet her Hughes knew “where a person
coul d invest sone noney on a |long-term basis and where they could
earn sone interest.” Pierce stated that he knew Betty Allen
("Al'len"), who had about $1 mIlion that she was | ooking to invest.
Hughes responded that he was in fact | ooking for approxi matel y that
anount to conplete the financing on his new funeral honme conversion
proj ect.

Shortly thereafter, Pierce arranged a neeting wth Hughes and
Al'len, at which neeting Allen agreed to |oan Hughes $1 nillion
Allen related to Hughes that the noney had cone from a now
deceased, fornmer |over (Joe Brown) who had been distrustful of
banks and who |i ked to keep | arge suns of cash around. Hughes and
Allen closed the loan transaction on July 1, 1989, and a | ocal
attorney prepared the necessary docunentation. Allen instructed
the attorney to make the note payable to All en and Robert Chanbers,

expl ai ni ng that Chanbers was a friend of hers and Joe Brown’ s who
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had an interest in the noney that Brown had left her.! At the
behest of Hughes’s attorney, Allen also provided Hughes wth a
witten statenment representing that none of the | oan proceeds was
derived fromillegal activity. Hughes and Allen agreed that the
nmoneySSal | delivered in cashSSwoul d be deposited in increnments of
| ess than $10, 000 each. Hughes proceeded to do this, making nearly
200 separate deposits of cash in eleven different financial
institutions during the course of his dealings with Allen.

On July 20, 1989, Pierce tel ephoned Hughes and expl ai ned t hat
Al l en had asked Pierce to neet her in Scottsdale and then fly back
with her to Dallas. Because he was unable to do so, Pierce
requested that Hughes go in his place. Hughes agreed and flew the
follow ng day to Scottsdal e aboard a chartered pl ane that had been
arranged by Pierce.

Upon his arrival, Hughes net Al en, who said she needed himto
acconpany her on an errand, at which tine the two drove to a
storage facility in Phoeni x and renoved approxi mately $2 mllion in

cash from a safe located in the facility.? Hughes and Allen

! Chanbers, prior to his arrest in 1991, snuggl ed narihuana and cocai ne
into the United States from Mexico and Col onbia. He was reportedly the |ast
“soldier” left in the Pablo Acosta drug organization. According to the
gover nnent, Chanbers gave sonme of the currency that he earned in this drug trade
to Allen so that she could help him hide the noney. After his arrest and
convi ction, Chanbers entered into a plea bargain and agreed to testify against
Al'l en and conpany in this action in exchange for |eniency in sentencing.

2 The parties contest ownership of the noney. According to Hughes, Allen
i ndi cated that the noney had been placed in the safe. Allen naintains, however,
that the noney canme from Joe Brown. The governnent contends that the noney
bel onged to Chanbers and had been placed with a girlfriend of Chanbers’s in
Phoeni x prior to its being noved to the storage facility.
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returned with the noney to the Scottsdale airport and flew to
Dal | as, whereupon Hughes delivered the noney, per Allen’ s instruc-
tions, to Pierce’ s apartnent.

Hughes subsequently received a second call fromAllen in which
she indicated that she had an additional $1.9 mllion to invest
wi th Hughes.® The noney that forned the basis of this second | oan
had been brought from Al pine, Texas, by Pierce, Alen, and Jerri
Allen (“Jerri”), Allen’s daughter. The three passengers had fl own
to Al pine aboard Allen’s airplane, where a pickup truck pulled up
to the plane and |oaded the noney aboard in trunks and bags.
Hughes net the group at the Dallas airport upon their return and
took the noneySSagain all of it in cash. The note evincing this
| oan transaction was executed on Novenber 1, 1989.

Al though it is undisputed that Chanbers canme to Dallas on
August 8, 1989, to neet with Hughes, the parties dispute virtually
every facet of the neeting. The governnment clains that at this
nmeeting Chanbers told Hughes that the noney belonged to him and
that he had had an extensive relationship with Acosta and was “t he
| ast soldier left in the [Acosta] organization.” According to the
gover nnent, Hughes then told Chanbers that he had had a fornmer FB
agent friend of his run a check on Chanbers and that this friend
woul d hel p themstay apprised of whether the I RS was conducti ng any

nmoney | aundering investigations in the area.

3 None of the parties contests the anount of the |oan, although the second
note reflects only that $1 mllion was | oaned to Hughes.
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Hughes contests this account, saying that Chanbers told him
that he was a fornmer Geen Beret who had done a few favors for
Mexi can | aw enforcenent personnel. Al t hough Hughes does not
di spute that he told Chanbers that he had run an FBI check on him
Hughes cl ai ns that he never did so and was only maki ng conments to
that effect to “level the playing field.” Hughes also points out
that the fornmer FBlI agent testified at trial that he had not run
such a check until April 1990. Hughes does concede, however, that
Chanbers indicated that the noney was his, that he had once worked
for a man naned Pabl o Acosta, that he had inherited Acosta' s turf,
and that Acosta was “like a godfather” to him

Hughes had no further contact with Chanbers until April 1990,
when the two net with Allen and Jerri. Ostensibly, the neeting was
called to figure out where all the noney (nearly $5 mllion in
total) had gone and who was responsible. The neeting degenerated
into a shouting match between all of the parties and was foll owed
by Chanbers’s mad search through a mausol eum owned by Hughes in
whi ch Chanbers believed that Allen and Hughes had hid the noney.
To everyone’s know edge except Hughes, the neeting was recorded on
audi o tape.

Chanbers was arrested in 1991 and, after being convicted
agreed to testify in the instant case in exchange for leniency in
sent enci ng. Hughes was charged with various counts of noney
| aundering and structuring, Allen with various counts of nobney
| aundering, Hughes’s son with various counts of structuring, and

5
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Jerri with two counts of structuring and one count of noney
| aunderi ng. Hughes, Allen, and Jerri also were charged wth
conspiracy to | aunder.

Hughes was convicted by a jury on all but one of the |aunder-
i ng charges and acquitted on all of the structuring charges. Allen
was convicted on all counts, while Jerri was convicted only on the

| aundering counts. Hughes’'s son was acquitted on all charges.

.
A

Hughes, Al len, and Jerri first contend that the district court
erred in failing to instruct the jury that, as to the noney
| aundering counts, the governnment was required to show that each
possessed actual know edge that the funds involved in those counts
were the product of crimnal activity. According to the defen-
dants, the court’s failure to adopt their instruction permtted the
jury to convict upon a showi ng of the | esser standard of construc-
tive know edge.

We review the district court’s decision for abuse of discre-
tion. United States v. Sellers, 926 F.2d 410, 414 (5th Cr. 1991).
The refusal to give ajury instruction constitutes reversible error
only where the instruction (1) was substantially correct, (2) was
not substantially covered in the charge delivered to the jury, and

(3) concerned an inportant issue so that the failure to give it
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seriously inpaired the defendant’s ability to present a given
defense. United States v. Pennington, 20 F.3d 593, 600 (5th Cr.
1994) .

The defendants’ proposed instruction was substantially
correct.* The governnent does not dispute that “actual know edge”
that the proceeds of wunlawful activity were involved in the
| aundering is an elenent of the crinme. Actual know edge requires
at a mninmm a show ng of the defendant’s subjective belief that
the fact at issue existed. See United States v. Breque, 964 F.2d
381, 389 (5th Cr. 1992), cert. denied, 507 U S. 909 (1993). The
defendants’ jury instruction elucidated as nuch and thus was
substantially correct.

We concl ude, however, that the defendants’ proposed instruc-
tion was substantially covered in the charge delivered to the jury.
The actual charge given was as foll ows:

In order to establish a violation of the statute, the

gover nnent nust prove beyond a reasonabl e doubt .

Second: That the Defendant under consideration knew t hat

the property involved in the financial transaction

represented the proceeds of sone form of unlaw ul

activity . . . . The phrase "knowi ng that the property
involved in the financial transaction represented sone
formof unlawful activity" neans that the person knewthe

property involved in the transaction represented the
proceeds from sone form though, not necessarily which

4 The proposed instruction was as follows: “In order to find that the
def endant whom you are considering believed that the property involved was the
proceeds of one or nore fornms of unlawful activity, as set forth above, you nust
be convi nced beyond a reasonabl e doubt that the defendant actually believed that
proceeds of unlawful activity were involved. Reason to know, carel essness,
suspi cion, or even reckl ess disregard of the facts that the proceeds of unl awful
activity were involved is not enough to satisfy the standard.”
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form or activity that constitutes a felony under State

or Federal law. . . . [The governnent] need only prove

that he or she knew that it represented the proceeds of

sone form though not necessarily which form of feloni-

ous activity under State or Federal |aw [ Enphasi s

added. ]

The statute requires that the governnent prove actua
know edge, and the court so instructed the jury, using the word
“knew’ three tinmes in two paragraphs of the instruction. The court
did not instruct that the governnent could prevail by denonstrating
that the defendants “should have known” that the nopney was
crimnally tainted, and we do not conclude fromthe court’s failure
to define the term“knew that the jurors were permtted inplicitly
to assign guilt based upon a “shoul d have known” standard.

“Terns which are reasonably wi thin the conmon under st andi ng of
juries, and which are not technical or unanbi guous, need not be
defined in the trial court’s charge.” United States v. Anderton
629 F.2d 1044, 1048-49 (5th Cir. 1980) (citation omtted). “Knew
is such a self-defining term and, when used in comon parl ance,
connotes actual or direct cognition, not constructive awareness
attributed to an individual because of his own negligence, gross
negl i gence, or reckl essness. |Irrespective of whether it is in fact
“better practice . . . to instruct the jury on the neaning of al
terms of operative significance, even if they are in ordinary

parlance,” id. at 1049 n.5 (citation omtted), we find no error in

the instant instruction.
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Jerri next challenges the jury instruction on the §8 1957 noney
| aundering charge stenming from the purchase of her $90, 000 hone
wth nonies that the governnent alleges were crimnally derived
(Count 15). According to the governnent, Allen gave Jerri $90, 000
in drug-tainted noney with which to purchase a honme, which noney
Jerri deposited in anpbunts |ess than $10,000 each and then drew
cashier’s checks on in simlar anounts.

The court instructed the jury that, in addition to the other
four elenments that they were required to find in order to convict,
they nust also find “[t]hat the nonetary transaction was of a val ue
greater than $10,000; [and] Fourth: That the crimnally derived
property was in fact derived fromthe specified unlawful activity
of inportation, sale or distribution of cocaine.” Jerri contends,
and t he governnent concedes, that the instruction wongly inforned
the jury that they nmust find only that the nonetary transaction in
which the crimnally derived nonies were used was in excess of
$10, 000, where in fact a correct statement of the |l awwould require
that the jury find that the anount of crimnally derived noney used
in the transaction nust exceed $10, 000.

As Jerri failed to object tinely, we review for plain error.
United States v. Restivo, 8 F.3d 274, 278-79 (5th Gr. 1993), cert.
denied, 115 S. C. 54 (1994). Because the governnent concedes

errorSS”a deviation froma legal rule in the absence of a valid
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wai ver,” United States v. Calverley, 37 F.3d 160, 162 (5th Gr.
1994) (en banc), cert. denied, 115 S. . 1266 (1995)SSand t hat
such error was in fact plainSSso obvious that the trial judge and
prosecutor were derelict in countenancing it, see United States v.
Frady, 456 U. S. 152, 163 (1982), we need not determ ne whether
Jerri’s construction of 8 1957 conports with its statutory nmeani ng.
We will exercise renedial discretion where the plain error affects
substantial rights and where the defendant carries her burden to
show that the error was prejudicial, affecting the outcone of the
proceeding. Calverley, 37 F.3d at 164 (citation omtted).

Jerri argues that the instruction was indeed prejudicial
because the governnent presented at trial only one cashier’s check

that was allegedly used in the purchase of her $90, 000 hone and

that had any clear derivation fromillicit funds. That check, in
t he anpunt of $8,000, listed Pierce as the remtter. Jerri thus
contends that there is a substantial likelihood that the jury

wrongly convicted her on Count 15 based upon the $90, 000 purchase
price of the hone and that a different result would have been
obtained had the jury been instructed to focus on the $8,000
cashier’s check only.

Jerri’s own discussion of the facts of this case, however,
underm nes this argunent. Even if we assune that only this single
cashier’s check had any derivation fromcrimnal activity, Jerr

admts that she nade currency deposits (the subject of a separate

10
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structuring charge) over the course of a nonth fromwhich she was
able to pay the remmining $36,455.85 due on her hone. It was
precisely the crimnal origin of these cash transactions that the
governnment also presented to the jury in arguing for Jerri’s
conviction on the 8 1957 charge.

Even t hough we acknow edge that Jerri di sputes vigorously the
notion that this cash was crimnally tainted, this argunent is
unavailing to an inquiry of prejudice on the jury instruction.
That is, the jury’s decision to convict Jerri on the 8 1957 charge
hi nged upon its belief or disbelief that Jerri knew that the
m ni mum amount of $44,455.85 that the government contended was
crimnally tainted was in fact tainted. The correctness of the
jury’'s decision is not properly at issue under our review of the
court’s erroneous jury instructions,® and, because the government’s
case posited that nonies at | east in excess of $10,000 were used in

t he purchase of Jerri’s hone, we find no prejudice.

C.
Hughes, Allen, and Jerri also assert as error the district
court’s failure to instruct the jury on the elenents of the
speci fied unl awful activitySSthe i nportation, sale, or distribution

of cocai neSSthat formed the predicate act of the noney |aundering

SJerri properly raises these concerns in her appellate i ssues dealing with
the actual know edge instruction and the sufficiency of the evidence presented
to prove know edge.

11
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charges. They do not suggest that the court failed to instruct the
jury that a finding of the specified illegal activity was required
to establish proof of the nobney laundering claim?® but rather
assert that the court’s failure to enunerate the elenents of the
activity prohibited the jury from making the appropriate finding.
W review the court’s failure to adopt the defendants’ proposed
jury instruction under the Pennington test described above.
Assum ng arguendo that the proposed instruction was a correct
statenent of |aw, we conclude that it was covered sufficiently in
the court’s instruction. The court instructed that it nust find
“[t]hat the property involved in the financial transaction did in
fact represent the proceeds of sone specified unlawful activity,”
defining “specified unlawful activity” as “any activity relatingto
the sale and distribution of controlled substances.” The court
further remarked that “I advise you that the inportation, sale, or
distribution of cocaine is a felony under federal law.” @G ven that
the drug traffickers thenselves were not on trial and that the
instructions track the statutory |anguage and enbody all of the
essential elenents of the crine, the instructions incorporate the

def endant s’ proposed i nstruction substantially. See United States

6 Even assuming that the defendants have raised this argument on appeal
we would review it under a plain error standard. Nowhere in Hughes's citations
to his proposed jury instructions, by which he requested that the el enents of the
illegal activity be read to the jury, did he propose that the court specifically
instruct the jury that they nust find each of these elenents in order to find
that the illegal activity occurred. Rather, Hughes asked that the el ements be
read in connection with the nental state requirenent of actual know edge.

12
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v. &olb, 69 F.3d 1417, 1429 (9th Gr. 1995), cert. denied,
116 S. C. 1369 (1996).

The defendants’ citations to United States v. Lovett, 964 F. 2d
1029 (10th Cr.), cert. denied, 506 U S 857 (1992), and United
States v. MDuff, No. 94-20076 (5th CGr. Mar. 12, 1996) (unpub-
i shed), do not convince us otherw se. Lovett addresses whether a
charge under the noney | aundering statutes, once the defendant has
been convicted of the predicate crine, raises a double jeopardy
question. The court nentions in dicta only that the el enents of
the predicate crine are el enents of the noney | aundering crinme, but
says not hi ng about the sufficiency of jury instructions in a noney
| aundering case. See Lovett, 964 F.2d at 1041-42.

McDuff is al so distinguishable, both because the predi cate act
was bank fraud, a crine for which, unlike cocaine inportation and
distribution in the instant case, nost jurors would require a
preci se explication of the elenents, and because the district court
in McDuff never even nentioned the predicate act in the instruc-
tions on the noney |aundering clains. ld. at 8 (“FOURTH, the
crimnally derived property nmust also, in fact, have been derived
froma specified unlawful activity.”). 1In contrast, the court in
the instant case made clear to the jurors that the predicate act
was cocaine inportation and distribution.

Finally, even if we assune that the defendants have satisfied

t he second prong of the Pennington test, they have not denonstrated

13



302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

320

321

322

323

324

325

326

327

that the court’s failure to give the instruction seriously inpaired
their ability to present a defense that the predicate crine had not
in fact occurred. |In fact, the only dispute was whet her the noney
at issue had cone fromthe specified unlawful activity, not whet her
the specified unlawful activity actually had occurred. In
rejectingthe defendants’ proposed instruction, the court remarked:
[ S] muggl i ng drugs and i nporting cocaine, i s not a concept
that | think is so foreign that you woul d have to sit and
quote verbati mevery statute that deals with that
| nmean, there is supposed to be sonme conmmpn sense in
this, and the purpose of the jury charge is to tell
people what the law is so that they can nake a common
sense factual determ nation, not to mre them
We can find no evidence that raises any doubt that the jury woul d
have found differently on the laundering clains had the el enents
been spelled out explicitly. 1In fact, we agree wwth the district
court that doing so would “confuse themand . . . nake their fact-

finding mssion nore difficult by obfuscating comobn sense

determ nation of the facts.”

L1,

Each of Hughes, Allen, and Jerri next contends that because
there was insufficient evidence, the district court erred in
allowing the noney laundering clains to go to the jury. In
particular, the defendants allege that the governnent presented
insufficient evidence of their actual know edge of the crimna
taint of the noney involved. In deciding whether there was

14
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sufficient evidence to support the verdict, we view the evidence
and the inferences that nmay be drawn in the |light nost favorable to
the verdict and determ ne whether a rational jury could have found
the essential elenents of the offenses beyond a reasonabl e doubt.
United States v. Bustanente, 45 F.3d 933, 936 (5th Cr.), cert.
denied, 116 S. C. 473 (1995). The jury is free to choose anong
reasonabl e constructs of the evidence, which need not excl ude every
reasonabl e hypot hesis of innocence. 1d. Furthernore, we accept
all credibility choices that tend to support the verdict. United

States v. Gallo, 927 F.2d 815, 820 (5th Gr. 1991).

A

Hughes first challenges the sufficiency of the know edge
evidence with respect to Counts 4 (the July 21 Phoeni x noney pi ck-
up) and 5 (the August 1 secondary loan of $1.9 million fromAllen).
Hughes contends that, because he did not neet with Chanbers until
August 8, a rational jury could not have found that he knew about
the illegal origin of the nonies prior to that time. The govern-
ment points us to several pieces of evidence fromwhich it contends
that the jury could have inferred that Hughes had actual know edge
of the crimnal source of the funds, including Hughes’s structuring
activity that began alnost immediately after his receipt of the
initial $1 mllion, the fact that the proceeds of the |oans were

delivered in cash, Hughes's traveling with Allen to Phoeni x to pick

15
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up nearly $2 nmillion in cash from a storage facility, and the
jury’'s disbelief of Allen’s Joe Brown story.

According to Hughes, the jury could not have ascribed any
significance to the structuring because the jury declined to
convi ct Hughes on Count 2 (the original $1 mllion |oan fromBetty
Al'l en on June 27) but so convicted himon Count 4 (the $2 mllion
Phoeni x incident on July 21), notwthstanding the fact that the
jury was aware that Hughes began nmaking structuring transactions
al rost imredi ately after receiving the first $1 mllion. Had the
jury found the structuring i nportant, Hughes asserts, it woul d have
convicted on Count 2 as well. W disagree.

Hughes’ s suggesti on m sunderstands the application of a noney
| aundering charge to the events in question. The gover nnent
properly noted in the indictnent, and the court so instructed the
jury, that Hughes could be found guilty of Count 2 only if he knew
of theillegality of the proceeds at the tine of his receipt of the
noney. Had the jury determned solely from the structuring
evidence, all of which followed in tinme the June 27 receipt of
$1 mllion, that Hughes had actual know edge of the illegal source
of the noney at the tinme that he received the noney, the jury would
have been concl udi ng, inperm ssibly, that Hughes shoul d have known
at the tine he accepted the noney that it was from an illega
source, because actions that he took subsequent to the receipt

evi nced such know edge, not that he actually knewof itsillegality

16
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at the tinme of receipt. Rather, the first time the jury could have
consi dered properly the structuring evidence was in their delibera-
tions on Count 4, not Count 2.

Thus, the governnment notes correctly that, with respect to al
counts that tenporally followed Count 2, it posited a theory from
which the jury could infer actual know edge of the illegality of
t he proceedsSSevi dence of Hughes’s structuringSSand that Hughes’'s
failure to debunk this theory when he took the stand entitled the
jury to make such an inference.’” W agree that Hughes’'s failure to
present the jury with a conpeting explanation for the structuring
entitled the jury to infer that his reason for so doing was to
avoi d governnent scrutiny about the illicit source of noney.

In addition to Hughes's structuring, the jury also could have
inferred knowl edge fromthe all-cash nature of the transactions,
Hughes’ s acconpanying Allen to a storage warehouse in Phoenix
wherein they found $2 mllion in cash that Hughes brought to
Dallas, and the jury’'s own disbelief of Allen’s Joe Brown story.

Whet her the jury believed, as Hughes wanted themto, that “[aJdmt-

" Hughes, as do Allen and Jerri, notes that there are a number of innocent
reasons why one m ght wi sh to make deposits in such a way, and t hus we shoul d not
allow the jury to conclude that the structuring evinced know edge of the

illegality of the proceeds. |In fact, the defendants contend that Ratzlaf v.
United States, 510 U S. 135, 144-45 (1994), expressly acknow edges that
structuring is “not inevitably nefarious.” The Ratzlaf Court invoked such

| anguage, however, in response to the governnent’s suggestion that it need not
prove willfulness to sustain a conviction under 31 U S.C. § 5324, Ve find
not hing in Ratzlaf that would prohibit a prosecutor in an 18 U.S.C. § 1956 case
fromintroducing structuring activities to evince a defendant’s know edge of the
illegality of the noni es being structured. The defendants had every opportunity
to debunk the governnent’s theory, and they may not now raise on appeal an
alternative explanation for the structuring.

17
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tedly, the July 21, 1989 “Phoeni x I nci dent” was sonewhat out of the
ordinary” and that “Hughes was perhaps a bit naive in accepting
that [Joe Brown] story, and perhaps (in twenty-twenty hindsight) he

shoul d have gone to greater lengths to verify its validity,” turned
upon its assessnents of witness credibility and the wei ght of the
evi dence, functions that are well within the province of the fact-
finder and that are beyond the scope of our review on appeal. W

find that a rational jury could have nmade such decisions in the

i nstant case.®

B

Allen also challenges the sufficiency of the evidence to
support the finding that she had know edge of the crimnal origin
of the noney. Allen notes correctly that Chanbers testified that
he never actually told her that his noney was drug-tainted, and
t hus she concl udes that the jury shoul d have bel i eved her Joe Brown
story. Wat Allen neglects, however, is the additional evidence
that Betty knew that Chanbers had a drug problem that she had

testified at his detention hearing in May 1989, during which tinme

8 Because we find sufficient evidence to affirmon Counts 4 and 5, each of
whi ch occurred prior to the August 8 neeting with Chanbers, we need not address
Hughes's sufficiency clains with respect to the subsequent counts. W note
briefly, however, that, notwi thstanding the variance between the parties’
accounts of the neeting, Hughes does adnit that at a ninimm Chanbers did
i ndi cate that the noney bel onged to him that he had once worked for a nan naned
Pabl o Acosta, that he had inherited Acosta’s “turf,” and that Acosta was “like
a godfather” to Chanbers. A reasonable jury could have inferred from this
additional evidence, when considered in light of the previous evidence of
know edge, that Hughes had know edge of the illegality of the proceeds.
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all egations of his drug dealing were nmade i n her presence, that she
held | arge suns of cash for Chanbers in a safe in her house, that
she instructed Hughes to structure his | oan deposits, and that she
had travel ed with Hughes to Phoenix to collect $2 mllion in cash
froma storage facility and with Jerri and Pierce to Alpine to
collect an additional $1.9 mllion in cash. Wether, in light of
this additional circunstantial evidence of know edge, the jury
di sbel i eved the Joe Brown story is beyond the scope of our review.
A rational jury could have found sufficient evidence of know edge

beyond a reasonabl e doubt.

C.
W simlarly reject Jerri’s sufficiency challenge.® Again,
Jerri contends that Chanbers’s testinony that he never told her
that he was in fact a drug deal er conpels a reversal. The evidence

did establish, however, that Jerri was aware of the |arge suns of

9As aprelimnary matter, we nust deci de whether Jerri’s sufficiency claim
shoul d be reviewed with reference to the evidence presented in the government’s
case-in-chief only or with reference to the additional testinony elicited by
Jerri fromAllen and her brother. Where a defendant rests his case at the end
of the governnent’s case-in-chief, areview ng court may consi der the sufficiency
of the evidence solely fromthe evidence presented in the governnment’s case-in-
chi ef. See United States v. Casilla, 20 F.3d 600, 606 (5th Cr. 1994).
Sufficiency reviewis simlarly constrained where a defendant rebuts testinony
offered against him by another co-party, wthout attenpting to rebut the
governnent’s case-in-chief. See United States v. Belt, 574 F.2d 1234, 1237 (5th
Cr. 1978). Wiere, however, a defendant introduces co-party testinony intended
to excul pate hi mand uses that testinony in closing argunent to support his case,
a reviewing court may review all of the evidence presented. See United States
v. Cardenas Alvarado, 806 F.2d 566, 570 n.2 (5th Cr. 1986). Because Jerri
elicited testinony fromAl|len and her brother that was i ntended to excul pate her,
and argued such evidence to the jury on closing, we may review all of the
evi dence presented.
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Chanbers’ s cash being stored in her nother’s hone, that she opened
the safe on at |east two occasions to allow Chanbers to w thdraw
nmoney, that she acconpanied her nother and Pierce on the Al pine
plan trip to pick up the $1.9 mllion in cash, and that she
purchased a new hone with nonies that she had previously struc-
tured. Jerri did attenpt to explain away her behavior with regard
to her house purchase by eliciting testinony fromAllen regarding
the derivation of the nonies, and she also invoked Betty's Joe
Brown story. Yet, as was the case with Allen, the jury was within
its rights to disbelieve this story and to conclude, in light of
t he other evidence, that Jerri knew of the crimnal source of the

nmoni es.

D

Hughes and Jerri next challenge the sufficiency of the
evidence presented to prove that the financial transactions at
issue were designed “to conceal or disguise the nature, the
| ocation, the source, the ownership, or the control of the proceeds
of specified unlawful activity.” 18 U.S.C. 8§ 1956(a)(1)(B)(I). In
so doing, they argue that we should ook not to their own intent,
but rather to the intent of Chanbers. Because, they allege, it is
undi sputed that Chanbers never intended to conceal in any way the
proceeds of his alleged unlawful activity, they cannot be held
i able for noney | aundering.

This objectionis without nerit, as the foll owi ng exchange on
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di rect exam nati on between Chanbers and t he governnent illustrates:

Q And why did you start stashing your noney in
Mar at hon, Texas, with Betty Al en?

A Because | trusted her. She was ny friend and | felt
it was the safest place for ny noney at the tine.

Q Did you have any intent to hide the noney froml aw
enforcement officers?

A Yes, nm’ am
Q And why is that, sir?

A VWll, I wouldn’t have any neans to prove that it was
m ne.

The governnent need only prove that Hughes and Jerri were
aware of Chanbers’s and Allen’s intention to conceal or disguise
the nature of the noney, not that Hughes and Jerri thensel ves so
intended. See United States v. Canpbell, 977 F.2d 854, 858 (4th
Cr. 1992), cert. denied, 507 U.S. 938 (1993). Additionally, the
fact that Allen’s and Chanbers’s nanes were |isted on the prom s-
sory notes docunenting the purported |oan transactions does not
under mi ne the governnent’s case. See Lovett, 964 F.2d at 1034 n. 3
(noting that the noney |aundering statute is “not ained solely at
comercial transactions intended to disguise the relationship of
the item purchased with the person providing the proceeds; the
statute is ained broadly at transactions designed in whole or in
part to conceal or disguise in any manner the nature, |ocation
source, ownership or control of the proceeds of unlawful activ-

ity.). The jury was entitled to infer from the defendants’
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know edge of the illegal source of the proceeds that they were
aware of Allen’'s and Chanbers’s intent to conceal the nonies. See
Campbel |, 977 F.2d at 858.

We disagree with defendants that United States v. Dobbs,
63 F.3d 391 (5th Gr. 1995, and United States v. Gonzal ez-
Rodri guez, 966 F.2d 918 (5th G r. 1992), require anything differ-
ent . In Gonzal ez- Rodri guez, we reversed a noney |aundering
conviction against the girlfriend of an all eged drug deal er because
we noted that her disclosure to | aw enforcenent officials that she
was carrying $8,000 in cash foll owed by her turning the noney over
to the officials to count hardly evinced an intent to conceal or
di sguise the funds. 1d. at 926. \Were, as here, such intent is
present, Gonzal ez-Rodriguez is inapposite. Simlarly, Dobbs nerely
reiterates the general requirenent that the governnent nust prove
that the transactions were designed at least in part to |aunder

nmoney, “or otherwi se to conceal the nature of funds so that it
m ght enter the econony as legitimte funds.” 63 F.3d at 397. The

governnent has net its Dobbs burden.

V.
A
Hughes next challenges the enhancenent of his sentencing
of fense by four levels under U S . S.G 8§ 3Bl.1(a). He asserts both

that the district court erred because it failed to find that Hughes
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was a “leader or organizer” and because it had insufficient
evidence to determ ne that the schene was “otherw se extensive.”

We review the factual finding that a defendant is a | eader or
organi zer for clear error. See United States v. Valencia, 44 F. 3d
269, 271-72 (5th Gr. 1995). “A factual finding is not clearly
erroneous if it is plausible in light of the record read as a
whole.” Id. at 272.

Section 3Bl1.1(a) has two requirenents: (1) The def endant nust
have been an organi zer or | eader of one or nore other participants
in the crimnal activity, and (2) the schene nust have either
included five or nore participants or been otherw se extensive.
US S G 8 3Bl.1(a). The commentary defines a “participant” as a
person who is crimnally responsible for the comm ssion of the
of fense, but who need not have been convicted. |d. commentary
n.1.; United States v. Gross, 26 F.3d 552, 554-55 (5th Cr. 1994).

We do not find clear error in the conclusion that the crim nal
activities were “otherwi se extensive.” The court noted that the
record reflected the participation of nunerous people conducting
numer ous transactions, including structuring 199 deposits in nore
than el even financial institutions over a seven-nonth period. 1In
light of the record as a whole, the court’s findings are nore than
pl ausi bl e.

Simlarly, we reject Hughes's argunent that the court failed

to make a finding that he was a | eader or organi zer of one or nore

23



524

525

526

527

528

529

530

531

532

533

534

535

536

537

538

539

540

541

542

543

crimnally responsi bl e persons. The court nmade an explicit finding
of leadership: ”"So with regard to that, as well as the direction
that was being given, | think the testinony specifically was that
Ronal d Hughes, Jr., was follow ng orders of Ronald Hughes, Sr., as
was Rhonda Hughes as well, in nmaking these deposits.” (Enphasis
added.)

Wth respect to a finding regarding the crimnal responsibil-
ity of those to whom Hughes gave directions, the district court
adopt ed t he presentence report (“PSR’), which contains a finding of
crimnal responsibility on the part of the Hughes children and the
conpany conptroller. Specifically, the court stated, “All other
obj ections affecting the guidleine cal culations are overrul ed, and
| accept the presentence report and the addenduns thereto.”
Al t hough the finding could have been made nore specific, we do not

see clear error in the determnation of crimnal responsibility.?°

B.
Jerri objects to the district court’s findings at her
sentenci ng hearing. W have held that wunder the sentencing
gui delines for conspiratorial conduct, a district court nust find

both (1) that the defendant agreed to undertake jointly crimnal

10 Hughes relies on United States v. Ronning, 47 F.3d 710 (5th Gir. 1995),
to argue that as a matter of |aw he could not have been an organi zer or | eader
I n Ronni ng, however, we said only that an organi zer or | eader, in order to be so
classified, must control or influence other people. Id. at 712. The district
court so found that Hughes acted as a | eader with respect to Hughes, Jr., and
this finding is not clearly erroneous.
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activities and that the particular crine was within the scope of
that agreenent and (2) that he could have reasonably foreseen the
crimnal activity. See United States v. Evbuomnan, 992 F. 2d 70, 74
(5th Gir. 1993).

Al though a court nust mnake an express finding that the
conspiratorial activity at issue satisfies these requirenents, we
nevert hel ess have rejected the proposition that the court nmust nake
a “catechismc regurgitation of each fact determ ned.” Uni ted
States v. Sherbak, 950 F.2d 1095, 1099 (5th Cr. 1992). Courts may
adopt the findings of the PSR, but they nust nmake it clear that
t hey have so adopted the PSR, in order that the reviewi ng court is
not left to second-guess the basis for the sentencing decision
United States v. Carreon, 11 F.3d 1225, 1231 (5th Gr. 1994).

We di sagree with Jerri that the court failed to nake findings
that the nonies attributed to her were within the scope of the
agreenent and were reasonably foreseeable to her. The probation
office, in preparing the PSR, enhanced Jerri’s sentence based upon
her participation in the conspiracy to |launder in excess of $3.5
mllion. In awitten objection to the PSR, Jerri argued that she
shoul d not be held accountable for that entire anount, but rather
that her liability was limted to the $90, 000 used in the purchase
of her home. The probation office, in response, filed a witten
addendumnoting that the court was entitled to nake such a findi ng,

but, in any event, Jerri would not be entitled to a rol e reducti on.
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The district court at the sentencing hearing explicitly adopted the
PSR and the addendum and entertained Jerri’s objections.

Jerri again argued at the hearing that her responsibility was
limted to the $90,000 home purchase “although she assisted her
nmot her by attending that [August 8 Chanbers] neeting much |ater
after all the events were pretty well concluded.” After a |ong
colloquy with Jerri and wth the governnent, the court finally
overruled Jerri’s objections, noting:

| find the tape recording, clearly that al oneSSpl us there

was ot her evidence inthis case. As | recall, there was
the Sons of the West theater and the invol vement with
t hat .

And, again, her participation, which certainly the
participation in the discussion on that tape, as | recall

it, would not be considered mnimal. | nean, | seemto

recall she was a player in the conversation.

The court’s findings are not clearly erroneous. W agree with
the governnent that “while the finding is not a nodel of clarity,
it is plain enough when read in context” and denonstrates attention
to the two Evbuomman factors. Unlike the court in Hooten, 942 F. 2d
at 881, which summarily refused to address the defendant’s
objections to the PSR and thereby |eft no basis for the appellate
court toreviewits factual findings, the instant court entertained
Jerri’s objections and ultimately found them factually erroneous.

Thus, with an anple predicate for the court’s findings on record,

we find no clear error.
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C.

Finally, Jerri argues that although the jury found that she
knew t he noni es were derived fromsone specified unlawful activity,
it never found expressly that she knewthat the noni es were derived
fromthe inportation, sale, or distribution of narcotics. Thus,
she asserts, the enhancenent of her sentence for involvenent with
narcotics or controlled substances is clearly erroneous. The PSR
addressed this argunent in a witten addendum noting that each of
Count 1 and Count 15 under which Jerri was convicted required that
the jury find that Jerri had know edge that the source of the
moni es was from “sone specified unlawful activity, that is, the
sal e and distribution of narcotics.” Furthernore, the PSR nade its
own factual findings in this regard, pointing to the evidence in
the record to support Jerri’s awareness of the drug taint of the
noney. !

As noted above, the district court need not undertake a
“catechismc regurgitation of each fact determ ned,” Sherbak, 950
F.2d at 1099, but nay adopt the factual findings of the PSR  The

court so adopted the PSR in the instant case, and we do not see

11 Jerri cites United States v. Medina, 992 F.2d 573, 591 (6th Gir. 1991),
cert. denied, 510 U S. 1109 (1994), incorrectly torequire in all cases that the
district court (or PSR) make factual findings i ndependent of the jury’s findi ngs.
This reading is sinply erroneous. Medina notes only that the jury's decision to
convi ct a defendant, based in part upon their disbelief of the credibility of his
testinony, is an insufficient basis upon which the sentencing court nay then
apply an obstruction of justice enhancenent for perjury. Medina does not require
general ly that such independent findings must be made, but only that the court
nmust do so where the jury's verdict is insufficient to neet the burden of proof
required for the alleged enhancenent.
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613 clear error in its factual concl usions.

614 The judgnents of conviction and sentence are AFFI RVED
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