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PER CURI AM *

Sout hmar k Cor poration appeals the district court’s

af firmance of the bankruptcy court’s order granting summary

judgnent to Crescent Heights VI, Inc. and Gan Chateau Realty

Pursuant to Local Rule 47.5, the court has determ ned

that this opinion should not be published and is not precedent

except under the limted circunstances set forth in Local

47. 5. 4.

Rul e



VII, Inc. on Southmark’s adversary claimfor avoi dance and

recovery of an alleged fraudulent transfer. W affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

In Cctober 1988, Crescent Heights VI, Inc. and G an Chateau
Realty VII, Inc. (collectively, “Crescent”) entered into a
purchase and sal e agreenent with Carriage House Corporation
(“CHC), a wholly owned subsidiary of Southmark Corporation
wher eby Crescent agreed to purchase the Carriage House Apartnents
fromCHC for $23.5 mllion. |In Decenber, Crescent executed a
prom ssory note in this anount payable to CHC. The note was
secured by, inter alia, a nortgage on the Carriage House
Apartments in favor of CHC and an irrevocable letter of credit in
the amount of $1.5 million. According to Southmark, in Apri
1989, Sout hmark agreed with Crescent to accept approximately
$18.25 million as paynent in full of the note.

In July 1989, Southmark filed for relief under Chapter 11 of
the United States Bankruptcy Code, 11 U. S.C. 88 1101-74.! As
representative of the bankruptcy estate, Southmark brought the
i nstant adversary proceedi ng agai nst Crescent, all eging that
Crescent received a fraudul ent transfer when it nmade the
di scount ed payoff of the note. Pursuant to 11 U S.C
8 548(a)(2)(A), Southmark sought to avoid this transfer on the

grounds that it received “less than a reasonably equi val ent

1 CHC was not itself a debtor in the Chapter 11 proceeding;
i kewi se, Crescent was not a creditor of Southmark in that
pr oceedi ng.



val ue” in exchange for the transfer.? Wth respect to its
connection to the transfer, Southmark stated in its conplaint
that CHC was a wholly owned subsidiary of Southmark created to
own the Carriage House Apartnents and that Sout hmark’s nanagenent
“exercised full and conplete control and dom nion over CHC.”
Sout hmar k attached copies of the purchase and sal e agreenent, the
prom ssory note, and the nortgage to its conplaint as exhibits.
Crescent noved to dism ss Southmark’s conplaint, or
alternatively, for judgnent on the pleadings. Specifically,
Crescent argued that Southmark’s conplaint failed to state a
cl ai m agai nst Crescent because Sout hmark had no interest in the
note that was the subject of the alleged fraudul ent transfer.?
Rat her, Crescent contended that Southmark was i nproperly
attenpting to pierce its own corporate veil for its benefit.
Southmark filed a response to this notion along with three
supporting affidavits.* First, Southmark asserted that it had

stated a claimfor relief under § 548 of the Bankruptcy Code

2Sout hmark asserted a simlar clai munder 8§ 544, alleging
that the transfer was invalid under state law. See Tex. Bus. &
Com CobE ANN. 8§ 24.005(a)(2).

3The absence of an interest in the note would be fatal to
Sout hmark’ s fraudul ent transfer clains because the bankruptcy
court’s avoi dance powers extend only to the “transfer of an
interest of the debtor in property” or an obligation incurred by
the debtor. 11 U . S.C. § 548(a).

“The affidavits submtted by Sout hmark were those of Robert
M Gal ecke, a fornmer officer of Southmark and CHC, Roger Hoot en,
a Southmark officer, and Sue Seawel |, a business records
custodi an at First Bank National Association--M nneapolis who
aut henticated records and statenents for an account held by
Sout hmar k.



because the allegation that it could recover the transfer placed
Crescent on notice that Southmark had an interest in the note;
ot herwi se, Sout hmark contended that it did not have to plead why
or howit had an interest in the note. Alternatively, Southmark
noted that, if the court could not resolve the notion to dismss
fromreview ng the pleadings, it could convert the notion to
dismss to a notion for summary judgnent and consi der extraneous
material such as affidavits. In this regard, Southmark argued
that there were fact issues with respect to several theories
under which it could have had an interest in the note, including,
inter alia, that CHC had assigned the note to Sout hmark, that
Sout hmark had controlled the note, and that CHC was Sout hmark’s
alter ego. |In support of these theories, Southmark referenced
the affidavits acconpanying its response. These affidavits
generally reported that CHC was essentially a paper corporation
created by Sout hmark as an accounting nechanismto track
transactions involving the apartnent conplex, that these
transactions, including the transfer, had been recorded on
Sout hmark’ s | edgers, and that the funds transferred in connection
wth Crescent’s discounted paynent of the note were wired to a
Sout hmar k account . ®

After a hearing on Crescent’s notion, the bankruptcy court
issued its ruling fromthe bench. First, the court noted that it

had considered the affidavits submtted by Sout hmark and was

Crescent filed a reply to this response in which it argued,
inter alia, that the bankruptcy court should not treat its notion
to dismss as a notion for sunmary | udgnent.
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therefore analyzing Crescent’s notion as a notion for sunmary
judgnent. The court then ruled that Crescent was entitled to
summary judgnent because Sout hmark could not maintain an
avoi dance action under 8 548. Specifically, the court held that
there was no genuine issue of material fact with respect to the
various theories under which Southmark clained an interest in the
note. The court noted that it was undi sputed that CHC was the
party on the note and the nortgage, that CHC rel eased the note
and the nortgage, and that CHC was a separate corporate entity
during all of the relevant transactions. Wth respect to
Sout hmark’ s assi gnnent theory, the court found that there was no
summary judgnent evidence of a transfer of the note fromCHC to
Southmark. In regard to the control issue, the court held that
Sout hmark’s control of CHC did not change the fact that CHC was a
di stinct corporate entity and that Southmark could not ignore
that distinction. The court pointed out that, although Sout hmark
had possession of the note and recorded the transactions
involving the note on its |edgers, there was no endorsenent of
the note to Sout hmark or any other evidence of transfer whereby
Sout hmark coul d cl ai m ownership of the note. Finally, with
respect to Southmark’s alter ego theory, the court held that
Sout hmark could not pierce its own corporate veil for the purpose
of establishing an interest in property whereby it could comence
litigation against third parties.

The bankruptcy court later entered a witten order granting

summary judgnent to Crescent for the reasons stated fromthe



bench. Southmark tinely appealed to the district court,
contendi ng that the bankruptcy court erred in holding that there
were no genui ne issues of material fact with respect to the

t heories under which it clained an interest in the note. The
district court affirned the summary judgnent. Specifically, the
court held that there was no evidence of a legitimate transfer of
the note from CHC to Sout hmark, that Southmark’ s control of the
note did not confer an interest in the note, and that Southmark
could not pierce its own corporate veil to establish an interest

in the note. Southmark tinely appeal ed.

1. STANDARD OF REVI EW

Al t hough t he bankruptcy appell ate process nakes this court
the second | evel of review, we performthe identical task as the
district court. Heartland Fed. Sav. & Loan Ass’'n v. Briscoe
Enters., Ltd., Il (In re Briscoe Enters., Ltd., Il), 994 F. 2d
1160, 1163 (5th Gir.), cert. denied, 510 U.S. 992 (1993). W
review findings of fact by the bankruptcy court under the clearly
erroneous standard and deci de issues of |aw de novo. Henderson
v. Bel knap (In re Henderson), 18 F.3d 1305, 1307 (5th Cr.),
cert. denied, 115 S. . 573 (1994); Haber QI Co. v. Sw nehart
(In re Haber Ol Co.), 12 F.3d 426, 434 (5th Gir. 1994).

We review the granting of summary judgnent de novo, applying
the sanme criteria used by the bankruptcy court in the first
i nstance. Meinecke v. H& R Block, 66 F.3d 77, 81 (5th Gr.
1995); Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th G



1994). First, we consult the applicable aw to ascertain the
material factual issues. Meinecke, 66 F.3d at 81; King v. Chide,
974 F.2d 653, 655-56 (5th Gr. 1992). W then reviewthe

evi dence bearing on those issues, viewing the facts and
inferences to be drawn therefromin the |ight nost favorable to
t he nonnoving party. Meinecke, 66 F.3d at 81; FDI C v. Dawson, 4
F.3d 1303, 1306 (5th CGr. 1993), cert. denied, 114 S. C. 2673
(1994). Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Feb. R CQv. P.
56(c).

Under Rule 56(c), the party noving for summary judgnent
bears the initial burden of informng the bankruptcy court of the
basis for its notion and identifying the portions of the record
that it believes denonstrate the absence of a genuine issue of
material fact. Celotex Corp. v. Catrett, 477 U S 317, 323
(1986); Meinecke, 66 F.3d at 81. |If the noving party neets its
burden, the burden shifts to the non-noving party to establish
the existence of a genuine issue for trial. WMtsushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-87 (1986);
Mei necke, 66 F.3d at 81. The burden on the non-noving party is
to do nore than sinply show that there is sone netaphysical doubt
as to the material facts. Mtsushita, 475 U S. at 586; Mei necke,
66 F.3d at 81.



[11. ANALYSI S
On appeal, Sout hmark argues that summary judgnent was not
proper because there are genuine issues of material fact with
respect to the three theories under which it clains to have had
an interest in the note: (1) there was an equitabl e assi gnnment
of the note by CHC to Sout hmark; (2) Southmark controlled the
note; and (3) CHC was Southmark’s alter ego. W address each of

t hese argunents in turn.®

A.  Equitabl e Assignnent

Under Texas law,’ “[n]o particular words or kind of

6Sout hmar k al so urges two other argunents on appeal: (1)
t he bankruptcy court erred in failing to give Southmark notice of
its intent to convert the notion to dismss to a notion for
summary judgnent; and (2) the bankruptcy court inpermssibly
shifted the burden on summary judgnent to Southmark to prove that
it had an interest in the note. Southmark failed to raise these
argunents in its initial appeal to the district court.
Typically, we will not consider an issue that was not raised
bel ow unl ess the issue involves a pure question of |aw and our
failure to consider it would result in a mscarriage of justice.
Hogue v. United Aynpic Life Ins. Co., 39 F.3d 98, 102 (5th Cr
1994), cert. denied, 115 S. C. 2248 (1995); Auster G| & Gas,
Inc. v. Stream 835 F.2d 597, 601 (5th Cr.), cert. dismssed,
486 U. S. 1027, and cert. denied, 488 U S. 848 (1988). Wiile
these two issues do involve pure questions of |aw, Southmark has
made no showi ng or argunent as to why our failure to consider
t hese argunents under the circunstances of this case would result
in a mscarriage of justice. Such a showi ng requires nore than
an assertion that a party mght prevail on a issue that it failed
to preserve for appeal, for that is true in every case. Rather,
the inport of the phrase “m scarriage of justice” is that there
are circunstances unique to this case that demand our exam nation
of an argunent that has ot herw se been waived. Accordingly, we
do not consider these argunents as properly before this court.

'Nei ther party has adequately briefed the potentially
conpl ex choice of |law issues presented by the facts of this case.
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Several states have a connection to the lawsuit: Southmark is a
Ceorgia corporation; CHC is a Nevada corporation; Crescent
Heights VI is a California corporation; Gan Chateau Realty VI
is a Louisiana corporation; Southmark took possession of the note
and rel ated docunents in its offices in Texas; and the Carriage
House Apartnents are |ocated in Florida. Also, Southmark has
asserted three different theories of recovery, and the | aw
applicable to one may not govern the others. For exanple, the

al | eged equi tabl e assi gnnent of the note may be governed by the

| aw of the state in which the transaction is clained to have
occurred, whereas Southmark’s alter ego theory may be governed by
the law of the state of Southmark’s or CHC s incorporation.

At nost, Southmark has briefed its issues with reference to
sone of the possible alternatives without attenpting to resolve
the choice of |aw problemitself. For instance, wth respect to
equi t abl e assi gnnent, Sout hmark applies Texas | aw because that is
wher e Sout hmark took possession of the note; alternatively,

Sout hmark applies Florida | aw because the note contains a choice
of law clause that states that the laws of the forumin which the
apartnents are |l ocated shall “govern the note.” Wth respect to
the latter, such a clause nay patently dictate that the | anguage
of the instrunent is to be construed according to Florida | aw,
however, it does not necessarily follow that activity outside of
the four corners of the instrunent, such as a transfer of the
instrunment, is also governed by Florida | aw. Sout hmark does not
recogni ze this distinction and sinply sets forth Texas and
Florida | aw as equal alternatives. Further, when asked at oral
argunent which |law applied to Southmark’s alter ego theory,
counsel for Southmark sinply replied that Southmark applied both
Texas and Nevada lawin its brief.

The source of the fraudulent transfer actions asserted by
Southmark is federal bankruptcy |law, but state |law controls
whet her Sout hmark has an interest in the note via equitable
assignnent or alter ego. “Were disposition of a federal
question requires reference to state |aw, federal courts are not
bound by the forumstate’'s choice of law rules, but are free to
apply the | aw consi dered relevant to the pending controversy.”
Crist v. Crist (Inre Crist), 632 F.2d 1226, 1229 (5th G r. 1980)
(citing 1A Moore s FEDERAL PrRACTICE f 0.325 (2d ed. 1979)), cert.
denied, 451 U. S. 986, and cert. denied, 454 U S. 819 (1981).
Still, we have “recogni zed that there may be issues which shoul d
be resol ved by application of the forumstate's choice of |aw
rules even where a federal court, in a federal question case, is
free to do otherwse.” FDICv. Lattinore Land Corp., 656 F.2d
139, 148 n. 16 (5th Gr. Unit B Sept. 1981) (citing Wods- Tucker
Leasing Corp. v. Hutcheson-Ingram Dev. Co., 642 F.2d 744, 748 n.8
(5th Gr. Apr. 1981)). Here, however, neither party has
advocated that we apply Texas’s choice of law rules to determ ne
which forums law we will apply to our analysis of Southmark’s
argunents.



instrunment are necessary to effect an equitable assignnent.” In
re Ashford, 73 B.R 37, 39 (Bankr. N. D. Tex. 1987). Rather, the
requi renents for an equitable assignnent are: (1) evidence of
the transferor’s intent to assign; (2) consideration; (3)
delivery; and (4) the transferor’s conpl ete surrender of control
over the funds or property assigned. |d. at 39-40; see al so Pape
Equip. Co. v. I.C.S., Inc., 737 S.W2d 397, 402 (Tex. App. --
Houston [14th Dist.] 1987, wit ref’d n.r.e.). “To make an
equi t abl e assignnent, an equitably constructive appropriation of
the subject matter should be nade so as to confer a conplete and
present right in the party for whose benefit the assignnent is
meant, even where the circunstances do not admt of its immediate
exercise.” Pape Equip. Co., 737 S.W2d at 402.

Here, there is sinply no sunmary judgnment evidence of a
transaction by which CHC assigned or otherw se transferred the
note to Southmark. In particular, there is no evidence of CHC s
intent to assign the note, which is a critical elenent of an
equitable assignnent. O the affidavits submtted by Sout hmark,
only one was by an officer or director of CHC -- Robert M

Gal ecke, who was CHC s Treasurer from May 1988 to May 1991.

G ven our discretion in this regard, we choose to apply
Texas | aw where state | aw supplies the rule of decision. Qur
choice of Texas lawis notivated by several factors. First,
neither party has objected to the application of Texas |aw or
argued that the application of Texas |law will produce a result
different fromthat which would obtain under the | aws of another
state. Further, the majority of the parties’ argunents are
grounded in Texas law. |ndeed, Southmark’s 8 544 claimis based
on a Texas statute. Finally, the crux of this appeal is whether
Sout hmark had an interest in the note, which Southmark clains to
have taken possession of and held in its offices in Texas.
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Gal ecke makes no statenent regarding CHC s intent with respect to
the note. QOherw se, the record reveals no other evidence of
CHC s intent to assign. Accordingly, the district court

correctly affirnmed the sunmary judgnent in this regard.

B. Contro

Sout hmar k next asserts that it had an interest in the note
because it controlled the note at the time of the transfer. In
support of this theory, Southmark cites our decisions in Coral
Petrol eum Inc. v. Banque-Paribas London, 797 F.2d 1351 (5th Gr.
1986), Security First Nat’'| Bank v. Brunson (In re Coutee), 984
F.2d 138 (5th G r. 1993), and Sout hmark Corp. v. Gosz (Inre
Sout hmark Corp.), 49 F.3d 1111 (5th Gr. 1995), as well as
authority fromother courts. According to Southmark, these cases
establish that control of property is sufficient to create an
interest in that property for the purpose of bringing avoi dance
actions, notw thstanding the |ack of |egal ownership.

Wiile it is true that the debtor’s control of property may
be such that the property is properly considered part of the
debtor’s estate in bankruptcy, our decisions nmake it clear that
such control nust be unfettered and wi thout restriction. For
exanple, in Coral Petroleumwe affirnmed the dism ssal of an
avoi dance action because, although the funds in question had been
pl aced in the debtor’s general account, their use was restricted
to repaynent of a loan. 797 F.2d at 1359. In Coutee, another

avoi dance action, we held that a law firmwas not the “initial

11



transferee” of funds deposited in its trust account because it
held the funds only in a fiduciary capacity and “had no | egal
right to put the funds to its own use.” 984 F.2d at 141.
Finally, in Gosz we reversed the dismssal of a preference claim
because the paynent that the debtor sought to avoid “was drawn on
[the debtor’s] Payroll Account, a general bank account contai ning
comm ngl ed funds, to which [the debtor] held conplete |egal
title, all indicia of ownership, and unfettered discretion to pay
creditor’s of its own choosing.” 49 F.3d at 1116. Further, in
G osz there was “no evidence of any agreenent . . . restricting
[the debtor’s] access to or use of the funds.” Id. at 1114.

In this case, however, Southmark’s control of the note was
not unfettered. As the district court noted:

[ T] he testinony in the bankruptcy [c]ourt was that CHC

and not Sout hmark rel eased the nortgage. This

testi nony and evidence that CHC was eventually formally

merged with Sout hmark shows that Southmark was not free

to utilize the [nJote wthout regard to CHC s exi stence

and ownership of the [n]ote.
CHC s necessary participation in the disposition of the note
denonstrates that Southmark did not possess the unrestricted
control that we have required to establish an interest in
property in avoi dance actions. Further, CHC s status as a
whol | y- owned subsi diary of Sout hmark does not vest ultimte
control of the note in Southmark for these purposes. As we noted
i n Cout ee:

Dom ni on or control neans | egal dom nion or control.

Thus, the fact that the firmcould have violated its

fiduciary obligation to the [debtors] by taking the

money out of the trust account and spending it as it

pl eased woul d make no difference in the anal ysis.

12



984 F.2d at 141 n.4 (citations omtted). Simlarly, the fact
t hat Sout hmark coul d have di sregarded CHC s corporate formin
di sposi ng of the note does not establish that it had | egal
control of the note. The district court properly affirnmed the

summary judgnent on this point.

C. Alter Ego

Finally, Southmark urges that CHC was its alter ego, such
t hat Sout hmark and CHC shoul d be treated as one entity.
Presumably, this entity would own both the fraudul ent transfer
action asserted by Southmark as the debtor in this case and the
note made payable to CHC. This entity would then have the
requisite interest in the note to allowit to bring the
fraudul ent transfer action against Crescent.

Under Texas |law, “alter ego” is one of three distinct
theories under which a litigant nay attenpt to “pierce the
corporate veil.” Gbraltar Sav. v. LDBrinkman Corp., 860 F.2d
1275, 1286-89 (5th Gr. 1988) (describing three theories as

“alter ego,” “illegal purpose,” and “shamto perpetrate a
fraud”), cert. denied, 490 U S. 1091 (1989). The “traditional
goal” of piercing the corporate veil is to hold a corporation’s
sharehol ders, officers, and directors individually liable for the
corporation’s obligations, including reaching the assets of those
individuals to satisfy the corporation’s liabilities. See Zahra

Spiritual Trust v. United States, 910 F.2d 240, 243 (5th Gr.
1990) (citing Castleberry v. Branscum 721 S.W2d 270, 271 (Tex.

13



1986), superseded on other grounds by Tex. Bus. Corp. ACT ANN. art.
2.21 (West Supp. 1996)). Wiile such efforts are usually nounted
by creditors of a corporation, we have concl uded that Texas | aw
woul d even permt a corporation seeking “to neet its corporate
obligations” to pierce its own corporate veil to “hold
account abl e those who have m sused the corporation.” S.|

Acqui sition, Inc. v. Eastway Delivery Serv., Inc. (Inre S|
Acquisition), 817 F.2d 1142, 1152 (5th Cr. 1987).

In the instant case, Southmark is not attenpting to pierce
CHC s corporate veil to hold itself accountable for CHC s
obligations or to reach its own assets to satisfy CHC s
liabilities. Also, Southmark is not trying to pierce its own
corporate veil to reach its sharehol ders, officers, and
directors. Rather, Southmark seeks to apply what we have
described as “reverse piercing” of the corporate veil. Zahra
Spiritual Trust, 910 F.2d at 243-44.

Typically, the goal of such reverse piercing is to reach the
assets of the corporation to satisfy the liabilities of its
i ndi vi dual sharehol ders, officers, and directors. See, e.g., id.
(governnment sought to use reverse piercing to assess tax lien on
corporate assets on account of alleged corporate owners
individual tax liabilities); Zisblatt v. Zisblatt, 693 S. W2d 944
(Tex. App. -- Fort Worth 1985, wit dismd) (wfe sought to use
reverse piercing in divorce proceeding to bring assets of
husband’ s whol Iy owned corporation into conmmunity estate);

Dillinghamv. Dillingham 434 S.W2d 459 (Tex. App. -- Fort Wrth

14



1968, writ dismid) (sane); Anerican Petrol eum Exch., Inc. v.

Lord, 399 S.W2d 213 (Tex. App. -- Fort Wbrth 1966, wit ref.
n.r.e.) (judgnent creditor of majority shareholder in corporation
sought to use reverse piercing to proceed agai nst corporation’s
assets to enforce judgnent). A further distinction is that,
whil e one may attenpt an ordinary piercing of the corporate vei
under any of three theories, supra, Texas |law apparently permts
a reverse piercing only under the alter ego theory. Zahra
Spiritual Trust, 910 F.2d at 244. W have sumari zed t he
application of the alter ego theory under Texas |aw as foll ows:

Based upon equitable concerns, an alter ego renedy

applies when there is such an identity or unity between

a corporation and an individual or another entity such

that all separateness between the parties has ceased

and a failure to disregard the corporate formwould be

unfair or unjust.

S.I. Acquisition, 817 F.2d at 1152 (citing Castleberry, 721
S.W2d at 272)).

In this case, Southmark seeks to use reverse piercing to
bring one of CHC s assets -- the note -- intoits estate so that
it may assert a fraudul ent transfer action agai nst Crescent based
on a transaction involving the note. This particular use of
reverse piercing, however, is distinguishable in at |east one
critical respect fromthe Texas cases that have recogni zed the
reverse piercing renedy. |In those cases, cited supra, it was a
third party that sought to enploy reverse piercing to avoid the
inequity of allow ng an adverse party to abuse the corporate form
by secreting its assets in a separate entity. In Southmark’s

case, the party seeking to disregard the corporate formis the

15



very party that abused that formin the first place. Applying
this equitable renedy under these circunstances would seemto
di sserve its purpose, which is “to prevent use of the corporate
entity as a cloak for fraud or illegality or to work an
injustice.” Gentry v. Credit Plan Corp., 528 S.W2d 571, 575
(Tex. 1975).

Further, although we held in S. 1. Acquisition that a
corporation nmay pierce its own corporate veil, it does not follow
by anal ogy that a sharehol der may enpl oy reverse piercing to
reach assets owned by its corporation. Wen a corporation
pierces its own corporate veil, the corporation is not the party
w th uncl ean hands; rather, the corporation is seeking to “hold
account abl e those who have m sused the corporation” -- i.e., the
sharehol ders, officers, or directors. S.I. Acquisition, 817 F.2d
at 1152. Wat Sout hmark proposes is to allow the party who
abused the corporate formto enploy an equitable renedy to
disregard that formfor its own benefit.

We do not hold that a sharehol der coul d never use the
reverse piercing doctrine under any circunstances. Rather, we
sinply note that the distinction between Sout hmark’ s proposed use
of reverse piercing and its use in those few Texas cases that
have recogni zed this renmedy is such that there is currently no
authority under Texas |aw for the application urged by Sout hmark.
Accordingly, the district court correctly affirmed the summary

judgnent with respect to Southmark’s alter ego theory.
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V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

af firmance of the judgnent of the bankruptcy court.
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