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WAYNE C. RHOADS,

Pl ai ntiff-Appellant,
VERSUS

JOHN H. Z| RSCHKY, as Acting Assistant
Secretary of the Arny for Gvil Wrks,
Departnent of the Arny; ARTHUR W LLIAMS, Lt.
Ceneral, as Chief of Engineers, U S Arny
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as District Engineer, US. Arny Corps of
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Sout hwestern Division, US. Arny Corps of
Engi neers; THE CITY OF GRAND PRAI RI E, TEXAS,
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Appeal fromthe United States District Court
for the Northern District of Texas

(3:94-CV-1427-H)
February 5, 1997

Bef ore JONES, DEMOSS, and PARKER, Circuit Judges.



PER CURI AM *

This litigation concerns the planning, financing and
construction of a flood reduction project in the Johnson Creek area
in Gand Prairie, Texas. Appellant, Wayne C. Rhoads (“Rhoads”),
brought this suit pro se seeking declaratory and i njunctive relief
as well as punitive damages for appellees’ alleged violations of
the National Environnental Policy Act of 1969 (“NEPA’), 42 U. S C
8§ 4321, et seq.; the Fish and Wldlife Coordination Act (“FWCA"),
16 U.S.C. § 661, et seq.; the floodpl ain managenent requirenents of
44 C.F.R 8 60.1, et seq.; and the open neetings requirenments of 33
CFR 8 327, et seq. and 40 C.F.R 8§ 1500, et seq. Rhoads also
al | eged due process violations and fraud on the public.

On appeal, Rhoads argues the followng: (1) that the district
court erred as a matter of law in granting summary judgnent to the
defendants on his NEPA claim (2) that there was genuine issue as
to material fact regardi ng whet her the defendants conplied with the
FWCA's requirenment that the Arnmy Corps of Engineers ("Corps”)
consult with the U S. Fish and Wildlife Service (“USFW5') as well
as whet her defendants conplied with open neeting requirenents; (3)
that as a pro se plaintiff, the district court should have
explained to himin sonme way the operation of summary judgnent; (4)

that the district court should have delayed its sumary judgnent

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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consideration until after the plaintiff conpleted additional
di scovery; and (5) that summary judgnent on his due process claim
was inproper as a mtter of |[|aw Finding no nerit in the
appellant’s argunents, we affirm the decision of the district
court.

.  FACTUAL AND PROCEDURAL HI STORY

Viewing the facts in a light nost favorable to the nonnovant,
Ni chols v. Loral Vought Systens Corp., 81 F.3d 38, 40 (5th Gr.
1996), the facts are as foll ows.

Johnson Creek runs through the cities of Gand Prairie and
Arlington, Texas. Rhoads owns a tract of |and abutting Johnson
Creek and has resided there for nore than twenty years. The area
of the Corps project consisted of heavily wooded rolling land with
rock outcroppings along the creek and abundant wildlife.

The Corps of Engineers becane involved with the creek’s
flooding as early as 1968 when it produced a report defining the
wat er shed and fl oodpl ai n. After a nunber of studies and public
coment, the Ft. Worth District Ofice of the Corps issued a Draft
Feasibility Report in March 1980 in which it found that the costs
to reduce the flooding woul d exceed the benefits.

Congress authorized the Corps to reinvestigate the flooding
problem in 1981. Because the city of Grand Prairie had all owed

devel opnment in the floodplain,! property values in the area altered

1 Grand Prairie had begun an unperm tted channeli zati on proj ect

on a |lower one-nmle reach of the creek.

3



the results of a cost-benefit analysis of a flood reduction
project. Supplenental reports issued in 1982 identified a feasible
flood control project for the area. In 1986, the Corps prepared a
draft feasibility report based in earlier studies, and recommended
a channelization of five reaches, four in Arlington and one in
Gand Prairie. In 1987, Gand Prairie indicated its interest in
such a program After the Corps structured the project as two
smaller, “small flood control projects,” under 33 U S. C. § 701s,
the Gty of Gand Prairie entered a contractual agreenment wth the
Departnent of Arny, acting through the Corps district office, and
was the project’s |ocal sponsor.

In March 1990, the Corps issued a Draft Detailed Project
Report regarding the G and Prairie portion of the project. On
April 18th of the sanme year, it conducted a public hearing in the
Grand Prairie Gty Council chanbers to present the recommended pl an
for public input. The Draft Detailed Project Report included a
Draft Environnmental Assessnent (“EA’) and a Draft Finding of No
Significant Inpact (“FONSI”) and was circul ated for a 30-day revi ew
to agencies and the public.

The Corps’ district office issued a Final Detailed Project
Report in My 1990, and recomended three segnents of
channelization within Arlington and one segnent in Gand Prairie.
The Final Detailed Project Report included the final EA and FONSI.
The Corps Headquarters approved the final Detail ed Project Report
in Septenber 1990. The Assistant Secretary of the Arnmy granted
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construction approval in February 1992.

In the final Detailed Project Report, a USFWS study was
i ncluded which stated that the channelization would virtually
elimnate existing aquatic habitats. Along the way, the USFW5 had
made various contributions: in 1981, mtigation plan suggestions;
in 1984 and 1985, comments; and, in 1986, a letter noting the
project’s inpact on the creek’s stream fishery and the |osses to
habitat quality.

In August 1993, the Corps district office prepared a
Suppl enental EA to address changes in the project that resulted
fromthe preparation of detailed plans and specifications. After
reviewi ng cooments submtted during the 30-day comment period, the
district office issued a FONSI in Septenber 1993. |In that period,
the Corps received a petition signed by 24 residents voicing their
concern and requesting an extension of the coment period. The
USFWS al so submtted a letter noting that the project’s changes
altered the mtigation area plan. A construction contract was
awarded in Septenber 1993. Construction of the channel was
schedul ed for conpl etion in Septenber 1995, but renai ned unfi ni shed
at the tine that this appeal was fil ed.

Condemati on proceedings for a drainage and utility easenent
and a tenporary construction easenent on Rhoads’ Johnson Creek
property resulted in a $60,000 award to Rhoads in June 1993.

Rhoads filed this suit in July 1994. In early 1995,
defendants filed notions to dismss, or alteratively, for summary
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j udgnent . In August 1995, the district court granted the
def endants summary judgnent. Rhoads subsequently filed a notion
for newtrial, which was deni ed. Rhoads now appeals the district
court’s order to this court.
1. DI SCUSSI ON
A. The Pro Se Litigant and Sunmary Judgnent

The appel | ant conpl ai ns that he did not know t hat defendants’
summary j udgnent notions had shifted the burden of proof to himand
that his failure to produce additional affidavits would have
negative ramfications for his suit. The district court had no
duty to explain the operation of Rule 56 to the plaintiff.
Particul ari zed additional notice of the potential consequences of
a summary judgnent notion and the right to submt opposing
affidavits need not be provided to a pro se litigant. Martin v.
Harrison County Jail, 975 F.2d 192 (5th CGr. 1992).

The appellant al so conplains that because discovery was not
conplete at the tinme that summary judgnent was awarded to the
appel | ees, he shoul d have been gi ven additional tinme for discovery.
He points to the fact that the scheduling order’s discovery
deadl i ne had not yet |lapsed. To obtain a continuance of a notion
for summary judgnent to obtain further discovery, a party nust
indicate to the court by sone statenent, preferably in witing, why
he needs additi onal discovery and howthe additional discovery wll

create a genuine issue of material fact. Krimyv. BancTexas G oup,



Inc., 989 F.2d 1435 (5th Cr. 1993); Wshington v. Allstate Ins.
Co., 901 F. 2d 1281, 1285 (5th Gr. 1990) (“Rule 56 does not require
that any discovery take place before summary judgnent can be
granted; if a party cannot adequately defend such a notion, Rule
56(f) is his renedy.”); Union Cty Barge Line, Inc. v. Union
Carbi de Corp., 823 F.2d 129, 137 (5th Cir. 1987) (Fed. R Cv. P.
56(f) is “tailor-made” for such circunstances.). The appellant did
not make a Rule 56(f) notion and thus cannot conplain that he was
not allowed additional discovery. See Fed. R GCv. P. 56(f). On
appeal, Rhoads tries to provide sone of the specificity that was
not provided to the district court. However, we will not consider
on appeal reasons for such a continuance that a party failed to
present to the district court. Solo Serve, 929 F.2d at 167.
Rhoads al so argues that the district court’s grant of summary
j udgnent was premature, and points to the fact that he had not yet
conpl eted discovery and that a sunmmary judgnent hearing was not
held. This issue is closely tied to the one just discussed. Rule
56(f) is the appropriate nechanismto deal with a premature summary
j udgnent noti on. Banco de Credito Indus., S. A v. Tesoreria
Ceneral, 990 F.2d 827, 838 n.20 (5th Gr. 1993) (citing Cel otex
Corp., 477 U. S. 317, 326, 106 S. C. 2548, 2554, 91 L. Ed. 2d 265
(1986)), cert. denied, 510 U. S. 1071, 114 S. . 877, 127 L. Ed. 2d
73 (1994). Rul e 56(c) does not require an oral hearing in open

court. Allied Chemcal Corp. v. Mackay, 695 F.2d 854, 856 (5th



Cir. 1983). Rather, it contenplates notice to the party opposing
the notion and an adequate opportunity to respond to the novant’s
argunents. | d. Because Rhoads received notice and adequate
opportunity to respond, it is clear that he received the “hearing”
Rul e 56(c) guarantees.

Rule 56 requires that a district court allow “adequate tine
for discovery” prior to granting a notion for summary judgnent.
Cel otex, 477 U S. at 322. dGven that Rhoads failed to neet his
burden in response to the summary judgnent notions, see Fed. R
Cv. P. 56(e), the district court properly heard the defendants’
not i ons. One year and a nonth had passed since the case was
originally filed and six nonths had passed since the | ast anended
conplaint was filed. A June 13, 1995 scheduling order had
established that discovery should be conpleted by Septenber 25,
1995 and the sunmary judgnent notion was granted on August 19,
1995. Defendants’ notions for sunmary judgnent dated as far back
as February 1995. Rhoads clearly had adequate tinme to submt
ei ther opposing affidavits or a notion indicating the necessity of
additional discovery in order to produce a material-fact-in-
di sput e. See Banco de Credito Indus., 990 F.2d at 838 (seven
nmont hs consi dered adequate for international discovery). The
summary j udgnent procedure pl aces sonme obligati ons on the nonnovi ng
party and does not permt that party to rest on his pleadings or on

a plea that he may bring forth opposing facts through further



di scovery or at trial. GCossett v. Du-Ra-Kel Corp., 569 F.2d 869,
873 (5th Cir. 1978).
B. NEPA CLAI M

Havi ng established that the district court properly acted in
maki ng a judgnent as a matter of |aw, whether the defendants were
deserving of judgnent as a matter of law renmains the issue to be
exam ned. See Fed. R Civ. P. 56(e). W reviewa district court’s
order granting sunmary judgnent on a de novo basis, applying the
sanme standards as the district court. Willace v. Texas Tech Univ.,
80 F.3d 1042, 1046 (5th Gr. 1996). Al of the evidence nust be
viewed in the light nost favorable to the notion’s opponent.
Ni chols, 81 F.3d at 40.

We review the Corps’ actions to determ ne whether its actions
were either “arbitrary and capricious” or not in accordance wth
law. Marsh v. Oregon Nat. Resources Council, 490 U. S. 360, 109 S.
Ct. 1851, 104 L. Ed. 2d 377 (1989). In inquiring whether a Corps

decision is “arbitrary and capricious,” the review ng court “nust
consi der whet her the deci sion was based on the consi deration of the
rel evant factors and whether there has been a clear error of
judgnent.” Marsh, 490 U. S. at 378 (quoting Ctizens to Preserve
Overton Park v. Vol pe, 401 U. S. 402, 416, 91 S. C. 814, 28 L. Ed.
2d 136 (1971)). Rhoads contends that the Corps acted in an

arbitrary and capricious manner by dividing the Johnson OCreek

Project into segnents that would, separately considered, each



require only an Environnmental Assessnent (EA) and enable the
defendants to avoid subjecting the project to the nore rigorous
Envi ronnmental |npact Statenent (EIS). Rhoads further argues that
even if the project was not inappropriately segnented, the Corps
acted arbitrarily and capriciously in making a finding of no
significant inpact (FONSI) on the environnent, thus precluding the
requi renent of an EIS.

o

| t Is true that the Corps cannot evade [its]
responsibilities’ under the National Environnmental Policy Act by
‘artificially dividing a maor federal action into smaller
conponents, each wthout a ‘significant’ inpact.’” Preserve
Endangered Areas of Cobb’s History, Inc. v. US. Arny Corps of
Eng’rs, 87 F.3d 1242, 1247 (11th Cr. 1996) (quoting Coalition on
Sensible Transp., Inc. v. Dole, 826 F.2d 60, 68 (D.C. Gr. 1987)).
Segnentation analysis occurs in cases where it is alleged that
segnentation is being used as an escape from a designation as a
“maj or Federal action,” which triggers an EI Srequirenent, or where
portions of a proposed project are inproperly segnented before a
project is developed to the stage of becomng a “mjor Federa
action.” See Save Barton Creek Assoc’n v. Fed. H ghway Adm n., 950
F.2d 1129, 1139-40 (5th Cr. 1992) (citing cases). Nei t her of
these scenarios are reflected in the summary judgnent record.
Rat her, the Corps based its Environnmental Assessnent and FONSI

determ nations which invol ve consi dering whether or not a project
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is a “major federal action,” on a consideration of both projects
together. Thus, the projects were not consi dered separately, as is
the case with pretextual, inproper segnentation. The Johnson Creek
project may have been manipulated into smaller projects for
financi ng purposes, but no agency wongdoing is alleged in that
respect.

Regardi ng Rhoads’ second contention that even if inproper
segnentation did not occur, the FONSI was “arbitrary and
capricious,” we could agree with such a characterization only if
the agency failed to consider relevant factors or if there was a
a clear error of judgnent. See Marsh, 490 U. S. at 378 (quoting
Citizens to Preserve Overton Park, 401 U S at 416). I n
authorizing “small projects for flood control and related
pur poses,” Congress |eft the decisions about small flood control
projects to the Secretary of the Arnmy. See Creppel v. U S Arny
Corps of Eng'rs, 670 F.2d 564, 573 (5th Gr. 1982); S. Rep. No.
1732, 84th Cong., 2d Sess. 1956, 1956 U. S.C.C A N 3083. At the
sane tinme, we recognize that we should not automatically defer to
an agency. Marsh, 490 U S. at 378.

NEPA requi res that federal agenci es consider the environnental
consequences of “major Federal actions significantly affecting the
quality of the human environnment” in the formof an EIS. 42 U S. C
8§ 4332(2)(0O. The regulatory definition of “significantly”

mandat es t hat agenci es consi der “cunmul ati ve i npacts,” that is, “the
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i ncrenental inpact of the action when added to ot her past, present
and reasonabl y foreseeabl e future acti ons regardl ess of what agency
(Federal or non-Federal) or person undertakes such other actions.”
Fritiofson v. Alexander, 772 F.2d 1225, 1232 (5th Cr. 1985)
(citing 40 CF.R § 1508.27). As noted above, the Corps did
consider the Arlington and Gand Prairie segnents together in
making its FONSI. As a reviewng court, we cannot be *“super-
engi neers.” Marsh, 490 U S. at 377 (when examning scientific
determ nation shoul d be at nost deferential). Qur scope of review
is exceedingly narrow. See |Id. at 378.

In issuing a FONSI, the Corps did not rely on the regul atory
gui dance that states that an EIS is normally not required for a
smal |l flood control project. See 33 CF.R 8§ 230.7. Such would
return us to an i nproper segnentation question. Instead, the Corps
i ssued lengthy feasibility studies on which it based its EA and
FONSI . After a thorough review of the record, we find no
i ndi cation that the Corps perfornmed anything other than a reasoned
anal ysi s. The Corps did consider the projects’ environnental
social, cultural and econom c inpacts. Al t hough there may be
di sagreenent with the conclusions of the Corps, factual issues are
left to the agency. Marsh, 490 U S. at 378.

C. FISH AND W LDLI FE COORDI NATI ON ACT CLAI M
Rhoads contends that the defendants failed to coordinate with

the Fish and Wildlife Service as required by the FWCA, 16 U. S.C. 8§
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662(a). Contrary to the appellant’s suggestions, the Corps was not
obligated to follow the recommendati ons of the USFW5, Texas Comm
on Natural Resources v. Marsh, 736 F.2d 262, 268 (5th G r. 1984);
Zabel v. Tabb, 430 F.2d 199, 213 (5th Cr. 1970), cert. denied, 401
UusS 910, 91 s . 873, 27 L. Ed. 2d 808 (1971), but only to
consult with the USFW 16 U.S.C. § 662(a); 1d. The record contains
correspondence and reports indicating consultation. W affirmthe
district court on this issue.
D. PUBLI C HEARI NG CLAI M5

Rhoads argues that the defendants did not conply with public
noti ce and hearing requirenents, but has failed to show how public
noti ces of the proposed project issued by the Corps were i nadequat e
in conplying with the relevant regul ations. The agency was not
required to send him or others personal notice. See Envtl.
Coalition of Qai v. Brown, 72 F.3d 1411, 1414-16 (9th Cr. 1995)
(40 C F.R 8 1506.6(b)(3) nethods of notice are nerely perm ssive).

Regar di ng Rhoads’ contention that the public hearings were
“Illusory” and thus failed to conply with neeting requirenents, we
read the evidence to suggest that Rhoads’ characterization derives
from his disagreenent with the defendants’ presentations and
decisions, rather than an actual failure to conply wth the
regul ati ons.

The district court did not err in granting sunmary judgnent on

this issue.

13



E. DUE PROCESS CLAI M5

Rhoads contends that his constitutional right to due process
was denied by the defendants not taking seriously his concerns
about the project’s environnental inpacts and by their alleged
failure to conply wth NEPA He also cites the defendants’
“premature” notion for sunmary judgnent as a source of due process
vi ol ati on. Rhoads’ argunents fail because the Fourteenth
Amendnent’s due process protections are triggered only upon a
deprivation of “life, liberty, or property,” see U S. Const. XV,
8§ 1, and such has not been all eged.

11, CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s

order granting summary judgnent.
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