IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10808
Summary Cal endar

ROY LEE McCLUNG, JR., and
CAROL JEAN McCLUNG,

Plaintiffs-Appellants,

VERSUS
DAVID W HAJEK, et al.,
Def endant s,
DAVI D W HAJEK,
Def endant / Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(7:90-CV-120- X)

February 13, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Roy and Carol Md ung appeal a sunmary judgnent in their 42
U S C 8§ 1983 action alleging an unl awful term nation. Concl uding
that reconsideration is needed in |ight of recent Suprene Court

precedent, we vacate and renand.

Pursuant to 5THOR R 47.5, the court has determnmined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



| .

The McClungs filed this suit agai nst nunerous public officials
regarding the termnation of Roy McClung’s enploynent. At the tine
of his term nation, Roy MO ung (“MC ung”) was the Chief Adult and
Juveni |l e Probation Oficer of the 50th Judicial D strict of Texas,
where Judge Hajek is a district judge. He, along with the county
judges of the surrounding counties within the 50th Judici al
District, conprise the Juvenile Probation Board. Pursuant to Tx
Huwvan REs. Cooe 88 15. 00007 and 15.0008, Judge Hajek term nated
Mcd ung’ s enploynent, and the Juvenile Probation Board ratified
this termnation on August 15, 1990.

Foll ow ng McClung’s term nation, an internal investigation of
the Probation Ofice was conducted, which ultimately | ed to Judge
Haj ek’ s request for further investigative assistance by the Texas
Attorney GCeneral’s Ofice. The investigation culmnated in
McC ung’ s indictnment and conviction on four counts of tanpering
w th governnental records, based upon acts that occurred during his
tenure as chief probation officer.

Among his other clainms, MCdung contended that he was
term nat ed because he was involved in a “highly divisive political
situation involving Baylor County Sheriff Jerry Barton.” Md ung
states that he was term nated by Judge Haj ek because he assisted
the district attorney in obtaining the signature of an individual
on a petition to renove Barton, who was Judge Hajek’s “political
ally and friend.”

Al |l defendants were di sm ssed pursuant to notions filed under



FED. R CGv. P. 12(b)(6). The MO ungs appeal ed only the di sm ssal
of defendant Haj ek on his defense of qualified inmunity. EXpress-
ing no opinion as to the viability of the clains, we reversed and
remanded only as to McClung’s 8 1983 First Anendnent and mali ci ous
prosecution clains and the state | aw cl ai ns.

On remand, the Mcd ungs expressly abandoned all but the § 1983
First Arendnent claim Hajek filed a supplenental brief in support
of the rule 12(b)(6) notion, by now converted to a notion for
summary judgnent, to which he attached the opinion of the Texas
appel late court finalizing McCung’s crimnal conviction, as well
as his own affidavit. Haj ek nakes no statenent concerning his
reasons for termnati ng McC ung, neither admtting nor denying that
MO ung' s political activities forned any part in his notivation.
Hs affidavit states sinply that he was enpowered to termnate
Mcd ung’ s enploynent and did so, that a subsequent investigation
led to the crimnal charges and conviction, and that MC ung’' s
enpl oynent woul d have been term nated in any event upon di scovery
of the acts which led to the crimnal convictions.

In response, McClung submtted his own affidavit in which he
noted that his salary was increased from$28, 000 when he was hired
in 1986, to $55,000 by the time of his termnation in 1990 because
of pay raised accorded him by Hajek, which Mdung views as
evidence of Hajek’'s satisfaction with his work. He stated that
Haj ek mai ntained silence in response to McClung’s question as to
why his resignation was requested and gave no reason for the

di sm ssal . (In attachnments to McCung s original and anended



conpl ai nt, however, McClung stated that Hajek had told himthat he
had | ost confidence in MC ung.) McClung further states, “I
truthfully believe” that a notivating reason for the term nation
was because he assisted the district attorney with the attenpt to
have the sheriff of Baylor County, Jerry Barton, renoved from
office by procuring the signature of a county resident on the
renoval petition and on an affidavit.

As support for his belief, McC ung submtted t he deposition of
the district attorney involved, Bobby Burnett, who reported that
during the proceedings against the sheriff, Burnett had a
conversation with Hajek in which Hajek asked whether Burnett had
requested MCung's assistance in the civil renoval effort.
Burnett responded that McC ung had vol unteered his hel p, and Haj ek

mentioned that he “had told [ McClung] to stay out of it. Bur net t
replied that he hoped McC ung’'s involvenent would not get himin
trouble or jeopardize his enploynment. Hajek replied that it was
one of several instances in which he had had sone problens with
Mcd ung, “and he said that this mght be the |ast straw, or words
to that effect.”

Burnett said it was evident that Hajek was not happy wth
Mcd ung, not just because of the Sheriff Barton matter, but that
Mcd ung had not done what the judge told himto in other, unrel ated
matters. Burnett could not recall other reasons why Hajek was
di spl eased with McCl ung, “but Roy was a | oose cannon, so to speak,

he had had problens with a |ot of people in the district, and I

think the judge indicated that that was part of it.” Burnett felt



from previous conversations he had had with Hajek that there had
been sone friction between McC ung and Hajek. The district court
granted sunmary judgnent for Haj ek, based upon its determ nations
that McCung would have been fired anyway once his crimnal

m sconduct had been di scover ed.

1.

For McClung to establish a prima facie case on his 8§ 1983
claim that Hajek fired him in retaliation for his protected
political activities, he nust prove that (1) Haj ek was acti ng under
color of state law, (2) Mcd ung s speech activities were protected
under the First Amendnent; and (3) Mdung s exercise of his
protected right was a substantial or notivating factor in Hajek’s
decision to fire him Pierce v. Texas Dept. of Cim Justice,
Institutional Div., 37 F.3d 1146, 1149 (5th Cr. 1994), cert.
denied, 115 S. C. 1957 (1995). The district court did not nake
any finding as to whether McClung’'s political activities were a
substantial or notivating factor in Hajek’'s decision to fire
Mcd ung, or even, for that matter, whether the assistance MC ung
rendered the district attorney in the attenpted ouster of Sheriff
Barton was constitutionally protected conduct.

The district court found that McC ung had failed to establish
a fourth elenent of his claim “that the defendant public enpl oyer
woul d [not] have discharged him|[] if he had not engaged in the
protected speech.” The district court cited a principle announced

in M. Healthy Cty Sch. Dist. Bd. of Ed. v. Doyle, 429 U S. 274,



287 (1977), that one who is termnated for legitimte reasons
should not be placed in a better position as a result of the
exercise of constitutionally protected conduct than he woul d have
occupi ed had he done not hi ng.

McCl ung argues correctly that the district court msapplied
the M. Healthy analysis and should have gone on to exam ne the
facts under the analysis set forth in McKennon v. Nashvill e Banner
Pub. Co., 115 S. C. 879 (1995), which addressed the problem of
evi dence of enpl oyee wongdoi ng di scovered after term nation, as in
the case at bar.!?

In M Healthy, the school board gave several reasons for its
decision not to rehire plaintiff. One of the reasons was the
board’ s disapproval of plaintiff’s conduct in calling a radio
station about a school policy, which the district court found to be
protected by the First Amendnent. The district court had ruled
that so long as the constitutionally protected conduct was a

substantial or notivating factor in the decision not torehire, the

1 McKennon was decided during the pendency of the district court

proceedi ngs, and the district court at one point stayed the proceedi ngs pendi ng
t he outcome of McKennon in the Suprene Court. When McKennon was deci ded, Haj ek
argued that Mdung had no renedy, since MKennon barred reinstatenment and
front pay, and the di scovery of Mcd ung's m sconduct followed so closeintineto
hi s di sm ssal that there was no clai mfor backpay. Md ung sought to distinguish
McKennon in the district court by pointing out that it is an enploynment
di scrimnation case, not a constitutional tort case; but concluding that, in any
event, granting sumary judgnment against him based upon MKennon would be
i nappropri ate because heis entitled to his day in court regardl ess of the anount
of actual damages he could claim as there is no jurisdictional anount required
under § 1983.

Thus, although the parties and the district court were obviously aware of
McKennon, the district court did not nmention the decision in its opinion, except
for a footnote stating, “The Court does not reach the i ssue of whether the after-
acqui red evidence doctrine precludes Plaintiff's clains.” On appeal, both
parties agree that the principles announced in MKennon are applicable to this
constitutional tort case.



deci sion could not stand. 429 U S. at 284. The Suprene Court did
not agree that the fact that protected conduct played a substanti al
part in the decision not to rehire anmobunts to a constitutiona
violation. 1d. at 285. “Arule of causation which focuses solely
on whether protected conduct played a part, “substantial’ or
otherwi se, in a decision not to rehire, could place an enpl oyee in
a better position as a result of the exercise of constitutionally
protected conduct than he woul d have been had he done nothing.”
ld. Initially, the Court held, the burden was properly placed upon
plaintiff to showthat his conduct was constitutionally protected,
and that this conduct was a “substantial” or “notivating” factor in
the Board s decision not to rehire him ld. at 287. Plaintiff
having carried that burden, the Court remanded for the district
court to determ ne whether the board had shown by a preponderance
of the evidence that it would have reached the sanme decision on
plaintiff’s reenploynent even in the absence of the protected
conduct. Id.

In the case at bar, the district court shoul d have determ ned
first whether MO ung s conduct was protected, and whether it was
a substantial factor in Hajek’'s decision to fire him Haj ek’ s
evi dence on summary judgnent does not address the question of his
motivation in firing MCOung at all; the deposition of Burnett
submtted by MO ung would seemto be sufficient to raise a fact
gquestion that Hajek was in part retaliating against McCl ung for his
political activities in the Sheriff Barton matter.

Under M. Healthy, there is a fact issue as to whether, at the



tinme of the firing, Haj ek woul d have made t he sane deci sion even if
Mcd ung had not engaged in the (presumably) protected activity. |If
he woul d have reached the sane decision at that tinme, there is no
constitutional violation, as M. Health dictates. |f Hajek would
not have fired McCung at that tinme, then McC ung has succeeded in
establishing a constitutional violation. The question then
becones, in the light of the after-acquired evidence of McC ung’' s
crimnal wongdoing, whether Hajek would have then term nated
Mcd ung based upon that evidence (which the district court
determ ned he woul d), and what is the appropriate renedy, if any,
for the constitutional violation already established by the initial
I nproper term nation.

Thi s i ssue was addressed i n McKennon, a case deci ded under the
Age Discrimnation in Enploynment Act, 29 U S.C. § 621 et seq., but
whose principles are directly applicable to this case. MKennon
al | eged she was term nated by her enpl oyer, the Banner, because of
her age. 115 S. C. at 882-83. At her deposition, taken in the
course of her lawsuit, she related that, fearing she would soon
| ose her job, she had copied sone confidential docunents and
brought themhone. 1d. at 883. A few days after these deposition
di scl osures, the Banner sent MKennon a l|etter declaring that
renmoval and copying of the records was a viol ati on of her responsi -
bilities and advising her (again) that she was term nated. | d.
The Banner maintained that it would have discharged MKennon at
once had it known of her m sconduct. |d.

For purposes of summary judgnent, the Banner conceded that it



had di scrim nated agai nst McKennon because of her age. 1d. The
district court granted summary judgnent for the Banner, holding
t hat McKennon’s m sconduct was ground for her term nation and she
was not entitled to backpay or other renedi es under the ADEA. |d.
The Suprene Court reversed and renmanded, hol ding that the fact that
McKennon’ s m sconduct was a superveni ng ground for discharge does
not make it irrelevant that she was discrimnated against. 1d. at
883- 84, 887.

The Court noted that the ADEA is part of a wi der statutory
schene, which includes title VII, ained at protecting enployees in
the workplace nationwi de, reflecting a societal condemation of
i nvidious bias in enploynent decisions. 115 S. C. at 884.

Deterrence is one subject of these statutes. Conpensa-
tion for injuries caused by the prohibited di scrimnation

is another . . . . The private litigant who seeks
redress for his or her injuries vindicates both the
deterrence and the conpensation objectives. . . . It

would not accord with this schene if after-acquired
evidence of wongdoing that would have resulted in
termnation operates, in every instance, to bar all
relief for an earlier violation of the Act.
ld. (citations omtted). The Court enphasized that the analysis
enpl oyed in “m xed-notives” cases like M. Healthy is not control -
ling in the after-acquired evidence context. In a case like this
one, Haj ek “coul d not have been notivated by know edge [ he] di d not
have and [ he] cannot now clai mthat the enployee was fired for the
nondi scrimnatory reason” of MCung's msconduct that was not
known at the tine. 115 S. . at 885. “Mxed notive cases are

i napposite here, except to the inportant extent they underscore the

necessity of determning the enployer’s notives in ordering the



di scharge, an essential el enent in determ ni ng whet her the enpl oyer
violated the federal antidiscrimnationlaw. ” Id. For purposes of
its decision, the Court assuned that the sole reason for McKennon’s
di scharge was her age and that the m sconduct was so grave that she
woul d have been fired when her enployer learned of it. 115 S O
at 883. Those determ nations would have to be made in this case in
accordance with M. Healthy as outlined above.

The Court went on to consider “howthe after-acquired evi dence
of the enployee’s wongdoing bears on the specific renmedy to be
ordered,” 115 S. C. at 885, concluding that the problemis one to
be addressed by the judicial system in the ordinary course of
further decisions. 1d. at 886.

We do conclude that here, and as a general rule in cases
of this type, neither reinstatenent nor front pay is an

appropriate renedy. It would be both inequitable and
pointless to order the reinstatenent of soneone the
enpl oyer would have termnated, and will termnate, in

any event and upon | awful grounds.

Id. The Court also suggested that “[t]he beginning point in the
trial court’s fornulation of a renedy should be cal cul ation of
backpay fromthe date of the unlawful discharge to the date the new
i nformati on was di scovered. |Id.

Assum ng McCl ung would have been term nated based upon the
after-acquired evidence, he still has sone renedy for any i nprop-
erly notivated earlier term nation, although the avail abl e renedi es
are circunscribed, as set forth in MKennon. He cannot be
reinstated, but he nmay be entitled to backpay for the interim
between his actual termnation and the tinme his msconduct was
di scovered, or to damages as determned by a trier of fact.
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Accordi ngly, the decision of the district court i s VACATED and
the case REMANDED for further proceedings in accordance with M.

Heal t hy and McKennon as descri bed above.
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