UNI TED STATES COURT OF APPEALS
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No. 95-10770

AGUSTI N QLI VA,

Pl ai ntiff-Appellant,
ver sus

SH RLEY S. CHATER, COWM SS| ONER OF SOCI AL SECURI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
( 5:94-Cv-018-C)

August 19, 1996
Before PCOLI TZ, Chief Judge, JOLLY and BARKSDALE, Circuit Judges.

PER CURI AM *

Agustin diva <challenges the dismssal, for |lack of
jurisdiction, of the adm nistrative decision not to reopen. The
appeal is DI SM SSED.

| .
This action concerns three applications for disability

i nsurance benefits (DI B) under Title Il of the Social Security Act,

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



42 U.S.C. 88 401-431; the last two also sought supplenental
security inconme (SSI) benefits, under Title XVI of the Act, 42
U S C 88 1381-1382(i). (Al of the adm nistrative action occurred
before transfer to the Conm ssioner of Social Security.)

In April 1986, diva filed his first application for D B,
begi nning a year earlier; it was initially deni ed, was deni ed again
i n August 1987, after a hearing by an Adm ni strative Law Judge, and
review was denied by the Appeals Council in February 1988. No
review was sought in district court.

I n Decenber 1988, Aiva filed a second application, this tine
seeking DIB and SSI. It was denied in June 1989, and no further
action was taken.

In March 1990, Aiva filed his third application. It is the
adm nistrative action under review, it sought D B beginning in
April 1985, and SSI only as of March 1990. That June, the SSI
cl ai mwas approved upon finding that Aiva was di sabl ed begi nni ng
on March 1, 1990; but, the DI B clai mwas denied upon finding that
he was not di sabled on any date t hrough Decenber 1988, when he was
| ast insured for DIB.

That Septenber, diva s request for reconsideration and
reopening of his prior applications was denied; but, pursuant to
his request, a de novo hearing was held before an ALJ in August
1991. The ALJ’'s May 1992 deci sion stated:

The previous finding of disability on March 1,
1990, and subsequent allowance of Title XV



[SSI] as of March 26, 1990, has provided

[Oiva]l] all the benefits to which he is

eligible. There is not sufficient evidence to

support the reopening of the prior final and

bi nding decision and determ nations of

1987 and ... 1989.
Accordi ngly, the ALJ concluded that diva was not entitled to DI B
but was entitled to the SSI which had been granted.

Oiva filed for reviewin district court. It held that res
judicata applied to the first two admnistrative actions, and
therefore, dism ssed for |ack of jurisdiction.

1.

Concerning jurisdiction vel non, “federal court review of the
Secretary’s denial of a notion to reopen a claimlies only where a
col orabl e constitutional questionis at issue.” Torres v. Shal al a,
48 F.3d 887, 890 (5th Gr. 1995). If the challenge is not on
constitutional grounds, the Social Security Act “does not afford
subject-matter jurisdiction” for suchreview. Califano v. Sanders,
430 U. S. 99, 109 (1977). Restated, “a federal court does not have
jurisdiction to review the non-constitutional bases of the
Secretary’s decision on a petition to reopen.” Thi bodeaux by
Thi bodeaux v. Bowen, 819 F.2d 76, 80 (5th GCr. 1987). Therefore,
to determne jurisdiction, we nust answer two inquiries: whether
the Secretary denied reopening; and whether a colorable

constitutional question is at issue.

A



Oiva clains that, despite the ALJ's stating that there was
i nsufficient evidence to support reopening, his clai mwas reopened
constructively because the ALJ reconsidered on the nerits the prior
adm ni strative decisions. This contention fails for the foll ow ng
reasons.

Aiva requested a hearing on his concurrent DB and SSI
applications; as a result, the ALJ s decision addressed both.
“[Rleceiv[ing] a hearing on [a] petition to reopen does not convert
the denial of [a] request for a hearing on the nerits of [a] claim
into a revi ewabl e decision.” Thi bodeaux, 819 F.2d at 80.

The ALJ’'s analysis was necessary for deciding diva s SSI
application. The ALJ' s discussion of evidence offered to support
reopening Adiva's DIB application was a “threshold inquiry”; this
does not constitute a reconsideration on the nerits. Triplett v.
Heckl er, 767 F.2d 210, 213 (5th Gr. 1985), cert. denied, 474 U S.
1104 (1986).

Mor eover, the “reopened constructively” contentionis rebutted
directly by the ALJ's statenent that the application was not
reopened because of insufficient evidence to justify it. Because
the application was not reopened, the prior decisions have
precl usive effect; we can reviewthis |atest/final decision on the
earlier applications only if a colorable constitutional questionis

rai sed



In June 1989, Aiva' s second application was denied. He did
not take further action on it. He clains that the notice he
received for that denial violated his right to due process because
it did not indicate that if he did not appeal, the determ nation
woul d be final and he m ght |ose benefits. As in Torres, 48 F. 3d
at 893, we need not reach whether the |anguage in the notice
vi ol at ed due process, because we conclude that Aiva | acks standi ng
to present this claim

Torres adopted the Tenth Crcuit’s requirenent in Gl bert v.
Shal ala, 45 F.3d 1391, 1393 (10th Cr.), cert. denied, 116 S. C
49 (1995)(citing Lujan v. Defenders of Wldlife, 504 U S. 555, 560
(1992)), that, “to show standing to raise a constitutional claim

[, the a] ppellant [rmust show a] causal connection between the
allegedly msleading language in the ... notice[] and his
subsequent failure to seek judicial review.” Torres, 48 F.3d at
893. Torres’ three DIB applications were denied, id. at 889-90; in
conjunction with his second, he recei ved four adverse determ nation
notices at different stages in the admnistrative process, id. at
893. He challenged the | anguage in the first two (the | anguage in
the third and fourth was nore detailed) on due process grounds,
claimng, as does diva, that our court should follow the N nth
Circuit and find the | anguage unconstitutional because it m sl ed
him and “did ‘not clearly indicate that if no request for

reconsideration is mude, the determnation is final.'” | d.



(quoting Gonzalez v. Sullivan, 914 F.2d 1197, 1203 (9th Gr.
1990)).

| nstead, our court followed the Tenth Circuit’s decision in
Glbert. Noting that Torres “exercised his right to appeal despite
the language in the first tw notices, and chose not to seek
judicial reviewdespite the fourth notice’s detailed instructions”,
our court held that he had not relied upon the all egedly i nadequate
notice and thus | acked standing. 48 F.3d at 893. It reasoned that
“[t]o satisfy the causal connection requirenent of Defenders of
WIildlife, [Torres] mnust show that he relied on the challenged
| anguage in the ... notices.” Id.

Aiva asserts that, under CGonzal ez, he has a constitutiona
claimthat the notice he received for his second application was
defective and that i nadequate notice is a due process viol ati on per
se. But, on the other hand, he conceded at oral argunent that,
under Torres, he has no inadequate notice claim for his first
application because he took adm nistrative appeals. He urges,
however, that he does have a claim under Torres for the second
application notice, because he did not appeal that denial. Most
significantly, however, diva does not assert that the second
application notice |anguage affected his decision not to seek
revi ew

| ndeed, such an argunent would be far-fetched. The notice

after denial of the second application was identical to that for
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the first. Because Odiva sought review of that first denial
despite the language in its notice, he cannot claimthat |anguage
in the identical notice kept him from doing so the second tine
ar ound.

In short, diva has not shown any causal connection between
t he cl ai ned i nadequate notice and his failure to seek review of his
second application denial. Accordingly, he lacks standing to raise
this constitutional claim

L1,

Because the Secretary declined to reopen Adiva s case and he
has not raised a colorable constitutional claim we have no
jurisdiction over this appeal. Accordingly, we do not reach any of
the other issues presented by Aiva. The appeal is

DI SM SSED.



