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UNI TED STATES OF AMERI CA
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for the Northern District of Texas
(1:94- CV-150-0Q)

February 22, 1996
Before H G3 NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Grady Lee Wke, Jr., a federal prisoner, appeals the district
court's denial of his notion for relief under 28 U S.C. § 2255, in
whi ch he argues that he received i neffective assi stance of counsel
at sentencing. W affirm

W ke pleaded guilty to possession with intent to distribute
100 grans or nore of nethanphetam ne, and was sentenced to a term
of 120 nmonths in prison to be followed by four years of supervised

release. In seeking relief under 28 U S.C. § 2255, Wke alleges

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



that his trial counsel failed to require the Governnent to prove at
sentenci ng that Wke was in possession of d-nethanphetam ne rat her
t han | - net hanphet am ne. WKke contends that this failure prejudiced
hi mat sentencing, since he woul d have been sentenced under a | ower
gui deline range if the nethanphetam ne involved was type |.

Even assum ng that Wke's counsel perforned deficiently in
failing to address the distinction between d- and | - net hanphet am ne
at his sentenci ng, we concl ude that W ke was not prejudi ced because
W ke has not all eged that he did in fact possess | -net hanphet am ne.

See United States v. Dickey, No. 94-10984, slip op. 6 (5th Cr.

June 15, 1995) (finding no prejudice in absence of allegation that

met hanphet am ne involved actually was type |); United States v.

Devi ne, No. 95-50183, slip op. 3 (5th Gr. Aug. 30, 1995) (sane).
Though a remand may sonetines be appropriate to all ow a defendant
to present specific evidence of prejudice to support a concl usory
al l egation that the nethanphetam ne i nvol ved was type | rather than

type d, see United States v. Acklen, 47 F.3d 739, 743-44 (5th Cr

1995), the absence of any such allegation here renders a remand
i nappropriate, particularly given the facts of this case. |[|ndeed,
the record evidence indicates that the nethanphetam ne involved in
Wke's offense was type d, since the arresting agents testified
that Wke exhibited signs of physiological inpairnent at the tinme
of his arrest, which is characteristic of d-nethanphetam ne rather
than |-nmethanphetam ne, and Wke admtted ingesting the drug

earlier in the day.



W ke also contends that the district court commtted plain
error in sentencing himunder the harsher guidelines w thout proof
that the nethanphetam ne involved was type d rather than type |.
We agree with the lower courts that this sentencing claimis not
cogni zable in a 8 2255 notion. See United States v. Seyfert, 67
F.3d 544, 546 (5th GCr. 1995).

AFF| RMED.



