IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10756
Conf er ence Cal endar

ELBERT SI LAS GREEN
Pl ai ntiff-Appellant,
ver sus

THOVAS A. WLDER, District derk,
Tarrant County, Texas,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:95-CV-513-A
(Cct ober 18, 1995)

Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

Appel l ant El bert Geen filed this action, citing 42 U S. C
8§ 1983, against Thomas A. Wlder, clerk of the Texas state court
in which G een was convicted recently of a crimnal offense. W
DISM SS as frivolous, Geen's appeal fromthe district court's
di sm ssal of the action.

In his conplaint, Geen requested the district court to

order Wlder to provide himwth copies of his trial transcript

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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and other trial records, for his use in preparing a petition for
state habeas corpus relief. This court has treated a sim/lar
"8 1983" conplaint "as a petition for the federal wit of habeas
corpus and dismss[ed] for failure to exhaust avail able state

renmedies.” Kirby v. Sutton, 436 F.2d 1082, 1083 (5th Cr. 1971).

The court reasoned that "[t]he transcript question presented is
properly a part of [the] state post-conviction renedy, being
ancillary thereto." 1d.

Appel  ant Green has not exhausted his state renedi es of
direct appeal or petition for habeas relief pursuant to Tex.
Crim Proc. Code Ann. art. 11.07 (West 1977 and Supp. 1995). In
the event that the crimnal judgnent is affirmed upon direct
appeal, Green may be able to borrow the record in order to

prepare his art. 11.07 petition. See Wade v. WIlson, 396 U S

282, 286-87 (1970). He cannot obtain such state habeas relief

until after his direct appeal has been adjudicated. See Ex parte

Brown, 662 S.W2d 3, 4 (Tex. Cim App. 1983) (en banc).
Green's appeal is frivolous because it does not involve any

| egal point which is arguable on its nerits. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). W caution Geen that any
additional frivolous appeals filed by himor on his behalf wll
invite the inposition of sanctions. To avoid sanctions, Geen is
further cautioned to review all pending appeals to ensure that
they do not raise argunents that are frivol ous because they have
been previously decided by this court.

Green has filed a notion requesting this court to order

Tarrant County Jail personnel to send his legal mail to the
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district court by certified mail, return receipt requested. He
al so requests an order requiring the district court to return to
hima duplicate copy of all legal mail he sends to it, dated and
marked "filed." Because there is no precedent for this court to
grant such extraordinary relief, the notion is hereby DEN ED

See Inre WIly, 831 F.2d 545, 549 (1987).

APPEAL DI SM SSED



