IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10738
Summary Cal endar

DECKS APPEAL, Pl ai ntiff-Appellant,
vVer sus

GTE DI RECTORI ES SALES CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:94-CV-426-H)

February 22, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.
FORTUNATO P. BENAVI DES':

Plaintiff-Appellant Decks Appeal appeals the district court's
final judgnent dismssing its suit agai nst Defendant-Appell ee GIE
Directories Sales Corporation ("GIE") for violations of Section
43(a) of the Lanham Act, 15 U. S.C. 8 1051, et. seq., negligence,
tortious interference wth business relations, unfair conpetition
and cl ai ns under the Texas Deceptive Trade Practices Act ("DTPA").
The district court granted GTE s notion for judgnment, pursuant to
FEp. R QGv. P. 50(a), on the ground that Decks Appeal had not

proven causation as a matter of law W affirm

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



| .

Decks Appeal, a builder of redwood decks and gazebos, was
formed as a partnership by Richard and David Parish in 1988. In
1992 the partnership was dissolved, at which tinme Ri chard Parish
continued to operate the business as a sole proprietorship and
David Parish becane an enpl oyee.

Since 1989, Decks Appeal has advertised in several Texas
cities in GIE s directory titled the "Everything Pages." The
"Everything Pages" contains a variety of information, including
white pages, yellow pages, coupons, and comunity infornmation
Decks Appeal signed a contract for advertising with GIE for each
advertisenent that was placed in GIE s directory. The ads with GTE
contained a distinctive | ogo, which Decks Appeal al so used in sone
of its other advertising. However, Decks Appeal did not register
the logo with the United States Patent and Trademark O fice, nor
did it use any designation with the logo to indicate that it
claimed any protected interest.

In 1992, GTE attenpted to sell Decks Appeal a larger ad for
pl acenent in its Plano and Carrollton, Texas directories. Decks
Appeal rejected the larger ad due to its higher cost. Decks
Appeal 's usual |ogo ended up in a larger advertisenent for one of
its conpetitors, General Fencing and Construction Conpany (" Gener al
Fencing"). Wen Decks Appeal discovered that its | ogo was used in
Ceneral Fencing's ad, Decks Appeal contacted GIE

Pursuant to the witten contracts between them GTE provided

Decks Appeal with a year of free advertising for the error. \Wen



Decks Appeal continued to conplain, GIE gave Decks Appeal a second
free year of advertising. Then in July 1993, Decks Appeal
conpl ai ned again, claimng that it had suffered | ost profits during
the period that Decks Appeal's logo was being used by Genera
Fenci ng. GIE's in-house counsel, Dana Brooks Bourl and
("Bourland"), responded by letter, stating that she would
i nvesti gate Decks Appeal's conplaint. Bourland offered additional
free advertising, which was decli ned.

GIE then hired outside counsel to continue the settlenent
negotiations. After receiving aletter on March 2, 1994 from Decks

Appeal 's counsel containing a copy of a proposed conplaint for

thirty mllion dollars, GIE filed a declaratory judgnent action in
the district court. Decks Appeal counterclainmed asserting
t rademar k i nfringenent, unfair conpetition, negl i gence

interference with prospective busi ness advant age, and vi ol ati ons of
the DTPA. Bourland was added as a countercl ai m def endant .

GIE and Bourland filed notions to dism ss on March 29, 1994
and May 26, 1994 respectively. After the joint pretrial order was
filed on June 26, 1995, the district court granted Bourland's
nmotion to dismss on the ground that Decks Appeal had abandoned its
cl ai s agai nst Bourl and by not including themin the joint pretrial
order. On July 11, 1995, the court granted GTE s notion to dism ss
with regard to Decks Appeal's negligence and tortious interference
clains, leaving outstanding for trial only Decks Appeal's clains
under the DTPA, under the Lanham Act, and for unfair conpetition.

The parties were realigned for trial wth Decks Appea



becoming the plaintiff and GIE becom ng the defendant. At the
cl ose of Decks Appeal's evidence, GIE noved for judgnent pursuant

to Rule 50(a) on the ground that Decks Appeal failed to present

evidence on the issues of danmages and causati on. The district
court denied the notion at that tine. After presenting its
evidence, GIE renewed its Rule 50(a) notion. After hearing

argunent, the court 1issued a nenorandum opinion and order
di sm ssi ng Decks Appeal 's remai ning cl ai ns on the ground t hat Decks
Appeal had not proven causation as a matter of law. Final judgnment
was entered agai nst Decks Appeal on July 27, 1995.

.

Decks Appeal challenges the district court's grant of GIE' s
Rul e 50(a) notion on the issue of causation, dismssal of Decks
Appeal ' s negligence and tortious interference clains, and di sm ssal
of Bourl and. After reviewing the record on appeal, we find no
reversible error.

Decks Appeal clains that it sufficiently denonstrated that its
sales in 1992 fell dramatically as a result of GIE's msuse of
Decks Appeal's logo in GIE s directories, based solely on its
all egation against GIE and its total decrease in profits during
1992. However, GIE presented evidence at trial of several
additional factors that could of contributed to Decks Appeal's
asserted | ost profits in 1992, including the fact that Decks Appeal
| ost several sales representatives in the nonths i medi ately prior
to the publication of the GIE directories at issue, that Decks

Appeal reduced its advertising in the Dallas Mrning News during




the sanme period at issue, and that Decks Appeal's showoom was
under goi ng renodeling and relocation during three nonths of the
year in which the erroneous ads were published. We find Decks
Appeal ' s specul ative evidence based only on its declaration of
fault against GIE and decline in sales fails to rebut GIE s
evi dence regarding the other possible factors for Decks Appeal's
| ost profits in 1992 and fails to present a basis for determ ning
how nuch of its damages resulted from GIE' s wongful acts. See
Uni versity Conmputing Co. v. Managenent Science Anerica, Inc., 810
F.2d 1395, 1398 (5th Gr. 1987). In this case, we find that Decks
Appeal 's speculative inference is not sufficient to prove that
GIE's actions were a proximte cause of Decks Appeal's | ost
profits.

W next address the district court's dismssal of Decks
Appeal ' s negli gence cl ai mbased on Decks Appeal's failure to al |l ege
any cogni zable duty that could support a negligence claimand of
Decks Appeal's tortious interference claimfor failure to allege
the existence or the reasonable probability of future business
relati onships or contracts. W agree with the court that Decks
Appeal 's conpl aint alleges no facts that could forma viabl e cause
of action for negligence or tortious interference. |In addition
because no set of facts could be raised to properly allege either
cause of action, we find the court was correct in denying Decks
Appeal 's request for |leave to anend its conplaint. See Addi ngton
v. Farnmer's Elevator Miut. Ins. Co., 650 F.2d 663, 667-68 (5th
Cr.), cert. denied, 454 U S. 1098, 102 S.C. 672, 70 L.Ed.2d 640



(1981).

As for Decks Appeal's challenge to the district court's
di sm ssal of Bourland, we find that Decks Appeal waived any claim
or issue against Bourland. Decks Appeal asserts that its
al l egati on of damages caused by the manner in which GIE supervised
its sales and staff and managed the intell ectual property entrusted
to it by its advertising custoners clearly references Bourl and
However, the allegation nerely alleges a claim against GIE, not
Bour |l and i ndi vidual ly. Because we find that the joint pretria
order fails to state a <claim or issue against Bourland
individually, the court's dism ssal was proper. See Valley Ranch
Devel opment Co., Ltd. v. F.D.1.C, 960 F.2d 550, 554 (5th Gr.
1992) .

L1l
For the reasons articulated above, the judgnent of the

district court is AFFl RVED



