IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10729
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

OSARO DARLI NGTON ASEMOTA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR-349-Q

Cct ober 2, 1996

Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Gsaro Darlington Asenpta was convi cted on
pl eas of guilty to nmultiple counts conprising conspiracy to conmt
fraudul ent use of a social security nunber, fraudulent use of a

soci al security nunber, aiding and abetting mail fraud, and failure

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



to appear. Asenota appeals the sentence inposed by the district
court, alleging an error resulting from*®“doubl e counting” intended
| oss and actual |loss. Asenota also filed a notion for perm ssion
to file a supplenental brief. Fi nding anbiguity, and therefore
potential error, in the use of intended and actual |osses in
cal cul ating Asenota’ s sentence under the guidelines, we vacate his
sentence and remand for resentencing. W also deny his notion to
file a supplenental brief.
I
FACTS AND PROCEEDI NGS

After Asenota pleaded guilty to the counts noted above, the
district court sentenced Asenota to 40 nont hs’ inprisonnent on each
of the fraud counts, to run concurrently, and six nonths’
i nprisonnment on the failure-to-appear count, to run consecutively
to his sentences on the fraud counts. Fol | ow ng sentenci ng,
Asenota i nstructed his second appointed counsel to file an appeal,
but counsel failed to do so. Asenota then filed a pro se notice of
appeal out of tinme. W remanded the case to the district court for
a determnation of excusable neglect. The court held an
evidentiary hearing, after which the magistrate judge determ ned
t hat Asenota had shown excusabl e neglect for the late filing of his
noti ce of appeal.

Asenota next filed a notion to dismss counsel and for
appoi nt nent of new counsel for his direct crimnal appeal, arguing
that then-current counsel had denonstrated a conflict of interest
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based on his opinion that Asenota's appeal had no nerit. Counsel
responded by submtting an "Agreed Mdtion to Wthdraw as Counsel”
and to permt Asenpbta to proceed pro se. A judge of this court
denied the notions and instructed the parties to proceed in
accordance with Anders if counsel was still of the opinion that the
appeal was frivol ous. In response, counsel filed a notion to
Wt hdraw, together with an Anders brief. After Asenota responded
to the notion, we denied counsel’s notion to wthdraw and
instructed the parties to brief the issue raised by Asenota, i.e.,
whet her the district court erred in its |loss calcul ation.
|1
ANALYSI S

A. Loss Cal cul ati on

Under U S.S.G 8§ 2F1.1(b)(1)(l), the probation officer
i ncreased Asenpta’s base of fense | evel eight points based on a | oss
calculation of $234,773.35. Wthout specifically addressing
Asenota’ s objections to the PSR, the district court adopted this
calculation as its fact finding regarding the loss attributable to
Asenota’ s actions. The resulting sentencing range was 37 to 46
months. The district court expressly chose the highest possible
sentence in the guideline range due to the large nunber of
Asenota’ s offenses and to his failure to appear in court on these
char ges.

The principal thrust of Asenota’s argunent is that the
district court erred by conbining both the actual and i ntended | oss
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figures to arrive at a “total” loss of $234,773.35. Asenot a
asserts that the district court doubl e-counted by addi ng t he act ual
| oss and i ntended | oss, which already included the actual |oss, to
arrive at the total loss figure of $234,773.35. According to
Asenota, the district court should have used only his “intended”
| oss, totaling $126,717.24, as the basis for its |oss cal cul ation.
Asenota contends that the district court’s error produced a
sentence higher than was permssible wunder the Sentencing
Qui del i nes.

In response, the governnent argues that “Asenpta’ s inprecise
objection to the "conputation of the dollar val ue of the actual and
intended | oss’ was insufficient to preserve the error clained for
review that there was “double-counting’ in arriving at the
$234,773.35 total |oss anbunt.” The governnent contends that, as
Asenota failed to object properly, his appellate argunent shoul d be
reviewed for plain-error. The governnent also contends that, in
calculating the loss attributable to Asenota’s actions, the PSR
used the term “ intended’ loss in the sense of anpbunts that were
attenpted to be inflicted but which did not actually cause | osses.”
Thus, insists the governnent, “the total | oss anount of $234,773. 35
attributed to Asenota was conputed by adding actual |osses to
(additional) intended or attenpted |osses.” The gover nnent
concludes that no *“double-counting occurred and that the
$234,773.35 total |oss anpbunt was thus the total °"intended |oss’

(i ncluding actual |oss) and was properly used, since it was greater
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than the actual |o0ss.”

The argunent that we should review the district court’s
findings for plain error is wthout nerit. Asenota entered
objections to the PSR s | oss calculation by filing a “Statenent on
Pre- Sentenci ng Report” in which he stated that “[d] ef endant objects
to the governnent’s conputation of the dollar value of the actua
and i ntended | oss and requests further information to confirmthat
such | osses exceeded $200,000.” In addition, Asenobta s attorney
presented the objection during the sentencing hearing. These
obj ections were sufficient to preserve the error and to call the
district court’s attention to the clainmed error “in such a manner
so that the district court may correct itself and thus, obviate the

need for [appellate] review” United States v. Krout, 66 F.3d

1420, 1434 (5th Gr. 1995)(internal <citation and quotation

omtted), cert. denied, 116 S. C. 963 (1996).

"Revi ew of sentences inposed under the guidelines is |imted
to a determ nati on whet her the sentence was i nposed in violation of
law, as a result of an incorrect application of the sentencing
gui delines, or was outside of the applicable guideline range and

was unreasonabl e.” United States v. Mutovsky, 935 F.2d 719, 721

(5th Cr. 1991). Legal conclusions by the district court are

revi ewed de novo and findings of fact are reviewed for clear error.

United States v. Fitzhugh, 984 F.2d 143, 146 (5th Gr.), cert.

deni ed, 510 U. S. 895 (1993). The calculation of the anmount of | oss
is a factual finding that this court reviews for clear error.
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United States v. Wnbish, 980 F.2d 312, 313 (5th Cr. 1992), cert.

deni ed, 508 U.S. 919 (1993).

The gui deline applicable to cases involving fraud and deceit
is 8 2F1.1. Under 8 2F1.1(a), the base offense |level for mai
fraud is six. This section provides for an increnental increase in
the base offense level if the loss suffered by the victins of the
fraud was over $2,000. 8 2F1.1(b)(1). Ei ght points are added to
t he base level of six if the | oss exceeds $200, 000 but is | ess than
$350,000. 8 2F1.1(b)(2)(I). In calculating the I oss attributable
to a defendant in a fraud case, the district court should use the
greater of the actual |oss caused by the defendant’s actions or
“the intended | oss that the defendant was attenpting to inflict,”
if that can be determned. § 2F1.1, comment. (n.7).

In a case that involved a simlar insurance fraud schene, we
held that the intended | oss, constituting the face anmount of the
false clains submtted to the i nsurance conpanies, is to be used as

the loss calculation for sentencing purposes. United States V.

Lghodaro, 967 F.2d 1028, 1031 (5th Cr. 1992). W reasoned that
the fact that the i nsurance conpani es did not pay the entire anount
did not change the fact that the defendant intended to cause a | oss
equal to the amount of false clains submtted. 1d. In simlar
fraudul ent schenes, we have held that the anount of intended | oss
is the potential anmobunt to be gained fromthe fraudul ent behavi or,

whet her realized or not. See e.q., United States v. HIIl, 42 F. 3d

914, 919 (5th Cr.), cert. denied, 116 S. C. 130, 133 (1995)(face
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anount of securities fraudulently represented as "owned"); W nbi sh,
980 F. 2d at 316 (face val ue of stol en checks deposited rather than
anount actually received).

Here, the PSR attri buted the actual and i ntended | osses caused
by Abudu to Asenpta because Abudu acted under Asenota’ s control.
There is, however, anbiguity in the PSR s calculation of |osses
attributable to Asenpta’s and Abudu’s actions. |In its assessnent
of the loss attributable to Asenpta, the PSR states,

Asenota submitted a total of 38 fraudul ent
insurance clainms, resulting in an intended
loss of $95,470.56 and an actual |oss of
$74,934.79. . . . As a result of Abudu’s
fraudulent clainms, the insurance conpanies
sustai ned an actual |oss of $33,121.32 plus an
i ntended |oss of $31,246.68. Specifically,
Asenpta’s and Abud[u]’s fraud, including
actual and intended | oss, totals $234, 773. 35.
The PSR later states that “the actual |loss and intended |loss in
this case totals $234,773.35.”

This is anbiguous. It is unclear whether the actual |o0ss
suffered by the insurance conpanies is included in the intended-
| oss figure, for the PSR provides support only for the $74,934.79
actual -l oss total. These statenents could also be interpreted to
conclude or indicate that the preparer of the PSR subtracted the
actual losses incurred ($74,934.79 + $33,121.32) from the face
anount of the fraudulent clains submtted ($234,773.35) to arrive
at an “intended” |oss ($95,6470.56 + $31,246.68). Yet the PSR
provides neither an indication that this calculation nethod was

used nor any other support for this interpretation.
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If the district court included the actual loss in the
i ntended-loss total, it double-counted the actual |oss by adding
the two figures together to arrive at the “total” |oss of
$234, 773. 35. If that is what happened, the district court also
m sapplied 8 2F1.1 by adding the two figures instead of using the
greater of (1) the intended | oss (fraudul ent clains submtted), or
(2) the actual loss, as the loss to be wused for sentence

cal cul ati on purposes. See Lghodaro, 967 F.2d at 1031; 8§ 2F1.1

coment. (n.7). It seens clear to us that, if the district court
had used the greater of the two figures, the | oss cal cul ati on woul d
not have exceeded $200, 000. Under a plain reading of the PSR the
district court should have used the intended |oss total of
$126,717.24,* as it was greater than the actual |oss total of

$108, 056. 11.2 See Lghodaro, 967 F.2d at 1031; § 2F1.1 coment.

(n.7). Consequently, if such |loss calculation was used, Asenota’s
sentencing range, with all other factors renmai ning the sane, would
have been 33 to 41 nonths.

The governnent’s argunent that the total |oss of $234,773.35
was the “total intended loss (including actual |oss) and was
properly wused,” fails under Lghodaro. This argunent suggests

doubl e-counting. The district court nust use the face anount of

1 Asenpta’s intended | oss was $95, 470.56. Abudu’'s attri butable
i ntended | oss was $31, 246. 68.

2 The actual loss attributable to Asenota was $74, 934.79; the
actual loss attributable to Abudu was $33, 121. 32.
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the clains submtted as the “loss” used for sentencing purposes.

See Lghodora, 967 F.2d at 1031. |If the governnent’s argunent is

construed to nean that the |oss-calculation total used by the PSR
was, in fact, the face anount of the fraud clains submtted (as the
sum of intended loss and the actual |oss), the PSR provides no
basis fromwhich the court could draw that concl usion.

We are therefore constrained to conclude that resentencing i s

required. The district court’s loss calculation, used as a basis

for Asenpta’ s sentence, is at best anbiguous. |If the “intended”
| oss actually includes the “actual” | oss, the court indeed doubl e-
counted the actual loss. In the alternative, the district court

erred in assessing the | oss attributable to Asenota’s acti ons under
8§ 2F1.1 by adding the intended |oss and actual |oss instead of
using the greater of the two figures. |If the district court did
foll ow Lghodora and sentenced Asenota based on the anount of the
fraudulent clains he submtted to the insurance conpanies, it
provides no basis for such a finding. Because, under a plain
reading of the PSR and application of 8§ 2Fl1.1 to the totals
provi ded therein, Asenota’s resultant sentencing range woul d have
been | ower than the sentence he received, the district court was
clearly erroneous.

Accordingly, we have no choice but to vacate Asenota's
sentence and remand the case for resentencing. The new sentencing
nmust be based on a new PSR, one which foll ows Lghodaro’s directive
and explains the basis for its actual and intended |o0ss

9



calculations. |If the current sentence was correctly based on the
anmount of fraudulent clains submtted to the insurance

conpani es, the district court should articul ate clear support for
such a | oss-cal cul ation finding.

B. Mbtion to File Supplemental Brief

Asenota filed a notion for leave to file a suppl enental brief
to address whether the district court violated his double jeopardy
rights by inmposing a $50 special assessnent on each count of
conviction, and also to challenge the district court’s failure to
reduce his base offense level for acceptance of responsibility.
Asenota’ s counsel filed the notion at the direction of Asenota
al t hough counsel believed the issues to be of no nerit. That
nmotion is denied. Asenota did not raise either issue in the
district court, and they were not addressed by Asenpta’s counsel in
the appellate brief. Therefore, there is no argunent to
suppl enent, and we would be reviewing the alleged errors raised in
the supplenental brief for the first tine on appeal.

Sent ence VACATED and REMANDED; noti on DEN ED
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