IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10560
Summary Cal endar

ELI ZABETH V. RIFE, formerly
known as Elizabeth V. Zuniga,

Pl ai ntiff-Appellant,
ver sus

CI TY OF DALLAS, TEXAS; KEVIN L.
ROSS, O fi cer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas

June 12, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

The appellant, Elizabeth Rife, filed this civil rights danage
action against the Cty of Dallas (the "City") and a Dallas police
officer, Kevin Ross. Rife alleged, anong other things, that Ross
had arrested her w thout probable cause on a charge of driving
while intoxicated ("DW"). The district court granted sunmary

judgnent for the defendants. Finding no deprivation of R fe's

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



constitutional rights, we uphold the result reached by the district
court, but do so on narrower grounds.

The facts that are key to our decision include the foll ow ng:
Ross stopped Rife for speedi ng; Ross observed that Rife snelled of
al cohol, had bl oodshot eyes and stunbling speech; the parties
stipulated to the fact that Rife exhi bited synptons of intoxication
and had taken nedication given to her by a friend; Ross arrested
Rife for DW;! a breatherlizer test indicated that R fe had an
al cohol concentration of 0.05% R fe was booked, jailed and
rel eased sone tine that sane day. Two days later, a magistrate
j udge nmade a determ nation that probabl e cause existed for the DW
arrest. After blood test results becane available, the district
attorney dism ssed all charges against R fe.

On appeal, Rife first argues that genuine issues of naterial

fact remain regarding Ross's probable cause to arrest. Probable

lUnder Texas law, "[a] person conmits an offense if the person
is intoxicated while driving or operating a notor vehicle in a
public place." Tex. Penal Code Ann. 8§ 49.04. "Intoxicated" neans,
and is proven by denonstrating, either one of the foll ow ng:

(A) not having the normal use of nental or
physi cal faculties by reason of t he
i ntroduction of al cohol , a controlled
substance, a drug, a dangerous drug, a
conbi nation  of two or nore  of t hose
subst ances, or any other substance into the
body; or

(B) having an al cohol concentration of 0.10 or
nor e.

1d., § 49.01(2).



cause to arrest exists when the facts and circunstances within the
know edge of the arresting officer and of which the officer has
reasonably trustworthy information are sufficient in thenselves to
warrant in a person of reasonable caution the belief that an

of fense has been or is being commtted. United States v. Fortna,

796 F.2d 724, 739 (5th Gir.) cert. denied, 479 U.S. 950 (1986).

Havi ng reviewed that facts and circunstances of Rife's arrest, we
hold that probable cause existed, and we affirm the district
court's decision on this issue.

Rife also challenges the district court's determ nation that
there was probable cause to prosecute. Rife's brief on appea
focuses on "the nmotives of Oficer Ross for instituting the
crimnal prosecution in the face of evidence of innocence." State
actors other than prosecutors may be |iable for damages for bad
faith prosecution, if they join in malicious prosecution by
prosecutors, or if their malice results in an inproperly notivated

prosecution wi t hout probabl e cause. Hand v. Gary, 838 F. 2d at 1420

(5th Gr. 1988); Wieeler v. Cosden QI & Chemcal Co., 734 F.2d 254

(5th Cr.), nodified on reh'qg on other grounds, 744 F.2d 1131 (5th

Cr. 1984). However, the sane undi sputed facts relevant to our
finding of probable cause to arrest are also relevant to our
finding of probable cause to prosecute. The course of this
prosecuti on was proper, and Rife has failed to show ot herw se.

It follows that Rife has failed to state a cause of action for

mal i ci ous prosecution under either 42 U S. C. §8 1983 or the conmopn



| aw. Lack of probable cause to prosecute is an essential el enent

of a nmalicious prosecution case. E.q., More, 30 F.3d at 620

(absent allegation of Ilack of probable cause to prosecute,
plaintiff failed to assert a Section 1983 claim for nalicious

prosecution); Pete v. Mtcalfe, 8 F.3d 214, 219 (5th Gr. 1993)

(I ack of probabl e cause is necessary elenent to claimfor malicious
prosecuti on under Texas |aw). Having failed to establish an
el ement necessary to her case, we affirm the district court's
dismssal of Rife's malicious prosecution claim

Qur thorough review of the entire record | eads us to concl ude
that Rife's federally guaranteed rights, whether secured by the
United States Constitution or federal |aw, have not been deprived
under any theory. Her arrest, brief detention, release fromjail,
and her probabl e cause determ nation before a magi strate judge pass

constitutional nuster. Gerstein v. Pugh, 420 U S. 103, 111-26, 95

S.C. 861-69 (1975). Hence, there can be no Section 1983 liability
under any theory advanced by Rife, and it is unnecessary to
consi der the i ssues of qualified immunity or any policy, procedure,
custom or usage on the part of the Gty with respect to its

enforcenent of DW arrests. E.q., Sammad v. City of Dallas, 940

F.2d 925, 940-41 (5th Gr. 1991); Weeler, 734 F.2d at 257. W do
not reach these issues and nodify the holding of the district
court's sunmary judgnent opinion accordingly.

Finally, R fe conplains that the district court failed to

address in its summary judgnent opinion her constitutional and



state statutory claimunder Articles 14.06 and 15.17 of the Texas
Code of Crimnal Procedure. W reject Rife's constitutional
argunent for the reasons stated above. Wth respect to the state
| aw aspect of this claim we find it inplicit in the district
court's full grant of summary judgnent for the defendants that the
court rightfully declinedto exerciseits supplenental jurisdiction
over a state lawclaim 28 U S.C. 8 1367(a), (c)(3); see, e.q.,
Noble v. Wiite, 996 F.2d 797, 799 (5th Cr. 1993) (district courts

enjoy wide discretionindeterm ning whether toretainjurisdiction
over a state claimonce all federal clains are di sm ssed).
The district court's judgnent is

AFFI RMED



