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PER CURI AM *
At issue are convictions and sentences arising out of a
fraudul ent tel emarketing schene. Von Hoff, Bates, Hoel zer, and
Powel | raise nunerous due process, evidentiary and other clains.

We AFFI RM

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



In early 1995, appellants were found guilty on several counts
of various fraud offenses for their parts in the telemarketing
schene of GIP, Inc. Each appellant had arole in GIP. Powel|l as an
of fice manager; Bates as a telemarketer and | ater a sal es nmanager;
Hoel zer and Von Hoff as tel emarketers.

The schene began in early 1988 and continued until GIP was
raided by law enforcenent two years |ater. The raid was the
cul mnation of an investigation by Postal |Inspectors and Internal
Revenue Agents, during which agents exam ned docunents in GIP s
trash and nmade calls to GIP posing as custoners.

It is undisputed that GIP was a fraudul ent schene. To sell
water purifiers, and later, honme security systens, GIP sent
postcards to victins throughout the United States telling the
reci pient that they were “absol utely guaranteed” to receive one of
five “fabul ous awards. No purchase necessary”. The awards |isted
on the card i ncluded a new Chevrol et Blazer and a $5, 000 cashier’s
check, and the card further instructed the recipient to call to
| earn how to receive nore of the listed prizes.

Approxi mately 20-30 GIP tel ephone operators, housed in a
“boiler roont, received calls pronpted by the cards and told
victins that they would be eligible to receive nore prizes if they
el ected to purchase a product from GIP. GIP provided its sales
staff wwth scripts to guide the sales pitch. The scripts contained
fal se and m sl eadi ng statenents, and tel emarketers al so enbel | i shed
the pitch with further m srepresentations. After the sale was
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initially made by the tel emarketer, a sal es manager woul d “button
up” the sale by verifying certain information

GIP never awarded a Blazer or a $5,000 cashier’s check, but
i nstead awarded only watches and retail nerchandi se checks val ued
at substantially less than touted by GIP. And, the products sold
were grossly overpriced.

In October 1994, Powell, Bates, Von Hoff, and several others
were indicted on various fraud charges arising out of their
activities with GIP. That Decenber, a supersedi ng i ndi ct nent added
charges agai nst Hoel zer. Several of those charged entered into
pl ea agreenents; appellants proceeded to trial and were convicted
on several counts in February 1995.

.
The nunerous i ssues at hand cover the board. None have nerit.
A

Convi cted of conspiracy to conmt wire fraud, in violation of
18 U S.C 8§ 371, and wire fraud, in violation 18 U S.C. § 1343,
Bates and Hoel zer challenge the sufficiency of the evidence.
Al though it is undisputed that GIP was a fraudul ent schene, each
asserts that, for them the evidence failed to denonstrate the
requi site knowl edge and intent.

1

For starters, the standard of reviewis in dispute. Bates and
Hoel zer noved for acquittal at the cl ose of the Governnent’ s case-
in-chief, but did not do so at the close of all the evidence. Only
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Von Hoff did. As a result, the CGovernment advances the nore
onerous “mani fest m scarriage of justice” standard.
a.

“Where a defendant fails to renew his notion at the close of
all the evidence, after defense evidence has been presented, he
wai ves his objection to the earlier denial of his notion.” United
States v. Daniel, 957 F.2d 162, 164 (5th Cr. 1992). Therefore,
our review narrows greatly to the manifest m scarriage standard.
|d. For reversal, the record nust be “devoid of evidence pointing
to quilt.” United States v. Robles-Pantoja, 887 F.2d 1250, 1254
(5th Gr. 1989). Bates and Hoel zer fall far short of clearing this
hur dl e.

b.

Alternatively, had the acquittal notions been renewed,
reversal would be in order only if, viewing the evidence in the
i ght nost favorable to the verdict, arational trier of fact could
not have found the essential elenents of the offenses charged
beyond a reasonabl e doubt. E.g., United States v. Zuniga, 18 F. 3d
1254, 1260 (5th Cir.), cert. denied, __ US _, 115 S C. 214
(1994). See also, United States v. Aggarwal, 17 F. 3d 737, 740 (5th
Cir. 1994) (reasonable jury can find intent based on circunstanti al
evi dence and need not excl ude every hypot hesi s of innocence). Even
under this standard, the evidence was nore than sufficient.

2.



The record included, inter alia, wtness (custoner caller)
testi nony conbi ned with docunentary evi dence |inking those callers
to the defendants. The wtnesses testified regarding the
representati ons nade by the persons who took their calls, and the
docunent ary evi dence consi sted of call 1ogs and “button-up” forns,
which were created and signed by defendants and referred to the
callers by both nane and credit card nunbers.

a.

Numer ous Wi tnesses testified that Bates perfornmed the “button
up” on their calls. Each was |inked to Bates through docunentary
evi dence.

Cust omer Mel | enbruch testified that, although he explainedto
Bates that he did not wish to purchase anything, his credit card
was char ged. He testified that Bates assured him that he woul d
only be charged for the shipping of his award, which he never
recei ved.

Custonmer Brady testified that, wupon recognizing that the
operati on was probably fraudul ent, he i nfornmed the sal esman that he
did not want either the product or the Blazer. Wen transferred to
Bates, he told her that he did not want to purchase anything, did
not want a Bl azer, and did not want his credit card charged. Bates
responded that she could not stop delivery of the Blazer. Brady’s
credit card was charged and, needless to say, he did not receive a

Bl azer.



Custoner Faul kner testified that Bates assured him that he
could receive cash rather than the $5,500 worth of prizes that he
was guar ant eed.

Custonmer Whitby testified that Bates elicited his credit card
nunber under the pretext that it was necessary to confirmthat he
was a valid credit card holder and thus qualified to participate.
Al though he told Bates that he did not want to purchase the
security system his card was charged.

b.

The evidence against Hoelzer conbined custoner testinony
describing his sales pitch wth docunentary evidence -- GIP sal es
| ogs and Hoel zer’s handwitten call records -- that tied the
particul ar custoner to him

Custoner Bennett testified that Hoel zer told himthat his was
the wnning card, placed Bennett on hold while he purported to
confirmthe nunber fromthe card in the conputer (no tel emarketer
had access to any conputer), told Bennett he had won a Bl azer and
asked what col or he would prefer, and prom sed delivery in six to
ei ght weeks. Bennett testified that he believed that he would
receive the Blazer if he ordered the security systemand therefore
agreed to do so in reliance on Hoel zer’s m srepresentations that he
had won the Bl azer.

Custonmer Watkins testified that Hoel zer told her he needed her

credit card nunber only to process her awards; that she told him



she did not want to purchase anything; and that, neverthel ess, her
card was charged, but she never received anything.

Custoner WIlcox testified that Hoel zer told himthat his card
woul d not be charged for 30 days after receiving the system and
that only when Wl cox cal |l ed back to confirmthe purchase would his
account be charged. This was despite the fact that GIP s
sal espeopl e had been told that credit cards would be charged prior
to shipnent. WIcox was charged i medi ately, but never received
the system

Custoner Colden testified that Hoelzer nade a simlar
m srepresentation to her when he told her that she could use her
purifier for ten days before being charged; however her card was
charged before she received the product. She returned the water
purifier but her account was never credited.

Cust omer Brendon testified that he was victim zed by the sane
tacti c when Hoel zer assured himof a 60-day free trial period for
his security system Although Brendon never received the system
his card was charged.

B

The appel | ants assert, based on nunerous exanples, that their
due process rights were violated because, in sum the trial court
abandoned its neutral role and becane an advocate for the
Governnent. They point to the court’s |imting opening statenents;
eliciting testinony favorable to the Governnent by questioning
W t nesses; asking questions to establish admssibility of
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Gover nnment evidence; term nating cross-exam nation exam nation of
certain wtnesses; inhibiting defense testinony; engaging in
hostile cross-exam nation of defendants; conveying to the jury
disbelief in defendants’ testinony (all of the appellants except
Von Hoff testified); rebuking defense counsel in absence of
obj ection by the Governnent; providing the jury with the indictnent
but not the witten jury charge; and limting closing argunent to
ei ght m nutes per defendant and then interrupting it. They claim
that these points individually and cumul atively conpel reversible
error.

To violate due process, the judge's conduct nust be so
prejudicial as to deny a fair trial. United States v. Bernea, 30
F.3d 1539, 1569, __ US _ , 115 S. C. 1113 (1995). But, the
trial transcript reveals little that m ght be construed as an at-
trial claimof due process violation.

No obj ection was made urging that a ruling or other action by

the court was violative of due process. |In fact, quite often, no
objection of any sort was nade. For exanple, there was no
objection regarding the limtations on opening statenents or

cl osing argunents. Therefore, we reviewsuch i ssues only for plain
error, in accordance with the | ong-established rule that error nust
be preserved at trial. E. g., United States v. Calverley, 37 F.3d
160 (5th Gir. 1994), cert. denied, __ US. _, 115 S. C. 1266

(1995). As to the issues which were preserved by contenporaneous



obj ections, we review, of course, only for abuse of discretion
E.g., United States v. Cenonts, 73 F.3d 1330, 1334 (5th Gr.
1996). We do not find reversible error under either standard.

On two occasions, the court advised the jury that it was not
to be swayed, by any of the court’s questions or statenents, from
its role as fact finder. Mreover, none of the asserted instances
of overreaching by the judge fall beyond his proper role of
mai nt ai ni ng control over the trial and seeking to nove it along in
a reasonably tinely fashion. Wile we do not dispute that “the
district judge actively managed” the trial, “we conclude that
[his] actions ... were within his broad discretion to nanage the
pace and objectivity of the trial.” United States v. M zell,
F.3d __, slip op. 95-10593, p. 4444 (5th Gr. July 1, 1996).

Concerning the witten charge, unlike the indictnent, not
being taken into the jury room none of the defendants either
requested it or objected when the court confirned that it did not
permt it in the jury room Once again, we reviewonly for plain
error; there is none.

Allowing the jury to have a copy of the charge during its
deli berations is problematic, because “[while not error initself,
the practice is conducive to dissection of the charge by the jury
and overenphasi s of isolated parts rather than consi deration of the
charge as a whole.” United States v. Schilleci, 545 F. 2d 519, 526

(5th Gr. 1977). As to the indictnent, the trial judge stated at



the beginning and end of trial that it was not evidence and

instructed the jury not to consider it as proof of any fact. It is
wel |l -settled that “Juries are presuned to follow their
instructions.” Zafirov. United States, = U S __, 113 S. C. 933,
939 (1993).

C.

Linked in part to the due process contention are challenges to

evidentiary rulings. There was no abuse of discretion.
1.

Von Hoff’'s attenpt to question prosecution witness Field
regardi ng the general operation of GIP s business was beyond the
scope of her direct testinony, which concerned Powel|’s famliarity
with GIP operations. Von Hoff does not assert that his questioning
woul d have elicited information from which the jury mght have
found bi as agai nst Von Hoff or reason to doubt Field s ability to
recount accurately the substance of her testinony, but rather that
he hoped to establish by description of GIP s organi zation that
only top managenent were responsible for the fraud. This attenpt
to use cross-examnation for developnent of defense evidence
violated the trial court’s [imtation of it, consistent with FED.
R Evib. 611(b), to inpeachnent and matters within the scope of
direct.

2.

Next, Von Hoff chall enges three Governnent exhibits.



a.

Exhibits 193 and 196 purportedly contain “hearsay wthin
hearsay”. They are conputer printouts of sunmaries entered by GIP
enpl oyees of tel ephone conversations with potential custoners, and
were admtted pursuant to the hearsay business records exception.
FED R EwviD. 803(6). Testinony elicited by Von Hoff, that the
information in the docunents was recorded contenporaneously with
its receipt froma custoner, established its adm ssibility.

b.

Exhibit 143, a conplaint letter froma custoner was properly
admtted on the basis that it was not offered for the truth of the
matter stated but instead to establish Von Hoff’'s awareness of the
conpl ai nt.

In the alternative, any error concerning these three exhibits
was harm ess. See FED. R EviD. 103.

D.

For the jury instructions challenged on appeal, it is npst
doubt ful whet her each defendant properly preserved the i ssue. But,
in light of the trial court’s considering an objection by one
defendant to inure to the benefit of all, and the fact that we
reach the sanme conclusion regardless of whether plain error or
abuse of discretion franes the standard of review, we need not
address the point. Revi ew ng under the nore |enient abuse of

di scretion standard, we find none.



1

Failure to give “an instruction constitutes reversible error
only ... [if] (1) the requested instruction is substantially
correct; (2) the actual charge ... did not substantially cover the
content of the proposed instruction; and (3) the om ssion of the
instruction would seriously inpair the defendant’s ability to
present his defense.” E.g., United States v. Storm 36 F.3d 1289,
1294 (5th Cir. 1994), cert. denied, = US _, 115 S. C. 1798
(1995). Concerning the failure to give the requested instruction
on specific intent, and to nore fully define “wllfully”, the jury
was instructed repeatedly that the defendants had to have i ntended
to further an unlawful purpose; intended to defraud, deceive,
cheat, bring about a crine, and violate the | aw

The jury was instructed further that it was not sufficient
that the defendants acted because of m stake or accident. These
instructions anply inforned the jury that any action taken in good
faith or with i nnocent notive was not crimnally actionabl e; thus,
the instructions did not prevent presenting the defense of good
faith.

2.

For a deliberate ignorance instruction to be warranted, the
evi dence nust be capable of “rais[ing] two inferences: (1) the
def endant was subjectively aware of a high probability of the

exi stence of the illegal conduct; and (2) the defendant purposely



contrived to avoid | earning of the illegal conduct.” United States
v. Lara-Vel asquez, 919 F.2d 946, 951 (5th Gr. 1990). Along that
line, evidence of affirmative acts designed to avoid know edge is
not required. United States v. Faulkner, 17 F.3d 745, 766 (5th
Cr.), cert. denied, = US __, 115 S C. 193 (1994). On the
evidence in this case, there was no abuse of discretion in granting
the instruction. (In the alternative, the instruction would
constitute harm ess error at worst.)

Concerning the subjective awareness prong, the follow ng
evidence is illustrative: the sales-pitch scripts were facially
overwhel m ngly suspicious; the sales staff saw the watches, which
tel emarketers touted as worth $500, but the testinony of an expert,
val ui ng the wat ches at not nore than $45, and the watches (as well
as their packagi ng) placed in evidence provided a basis fromwhich
the jurors could have inferred that GIP enpl oyees were aware that
t he wat ches’ val ue was bei ng m srepresented to custoners; and sal es
staffers were suspiciously denied access to the GIP custoner
service areas.

As for the avoid know edge prong, a defendant’s failure to
i nqui re when circunstances are overwhel m ngly suspi ci ous suggests
conscious effort to avoid incrimnating know edge. United States
v. Daniel, 957 F.2d 162, 169-70 (5th Cr. 1992). No evi dence

suggested that any of the defendants nmade such inquiries.

E
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Powel | asserts that the Governnent’s closing argunent
i nproperly shifted the burden of proof. In this context, as usual,
if a defendant’s substantial rights were not prejudiced, any error
is deened harmn ess. United States v. Mrris, 568 F.2d 396, 402
(5th Gir. 1978).

At issue is the reference, inrebuttal, to Powell’s failure to
call any witness from Advantage Marketing (a conpany involved in
mai ling GITP's postcards, for which Powell tried to collect a debt
owed by GIP) to support his assertion that he held no stake in that
conpany. Any error regarding this sonmewhat tangential issue was
cured by the trial court’s sustaining the objection to the remark
and giving a curative instruction, remnding the jury that Powell
had no obligation to present any evi dence.

F
Finally, Bates, Hoel zer, and Von Hoff contest their sentences.
1

Bates and Hoelzer challenge their perjury enhancenents.
bstruction of justice under Sentencing Quidelines 8§ 3Cl.1 is a
factual finding; accordingly, we reviewonly for clear error. 18
US C 8§ 3742(e); United States v. Storm 36 F.3d 1289, 1295 (5th
Cir. 1994), cert. denied, _US. _, 115 S C. 1798 (1995). O

course, we review de novo the assertions at hand of constitutional

error.



The district court found that Bates comm tted perjury when she
testified that, during her tenure with GIP, she was aware of only
one msrepresentation by a telemarketer to a custoner. Cbviously,
the testinony was material to the intent elenent. The court found
the testinony know ngly fal se and given wth intent to persuade the
jury to acquit. This finding was not clearly erroneous; there is
sufficient evidence in the record to concl ude that the enhancenent
applied. United States v. Franco-Torres, 869 F.2d 797, 800 (5th
Cir. 1989). In any event, Bates relies on two bases in chall enging
t he enhancenent.

First she notes that the testinony was elicited by the court
and urges that the manner in which it questioned her conveyed an
i npression that she was not credible, which led to her conviction
and subsequent enhancenent. Qur research reveals no basis, nor
does Bates cite any, for her contention that testinony elicited by
the court may not be considered perjury and punished just as if it
were elicited by opposing counsel. As noted, the trial court
instructed carefully that the jury was the fact finder, and we
reject Bates’ contention regarding the inpression that the judge’'s
questioning could have created for the reasons di scussed supra.

Li kewi se, we reject Bates’ second basis: that the enhancenent
penal i zed her for exercising her right to testify. Needl ess to

say, she does not possess a constitutional right to testify



falsely. United States v. Dunnigan, 507 U.S. 87, 113AS. C. 1111,
1117 (1993).
b.

The court found Hoel zer’s testinony that he did not deviate
fromthe telemarketing script to be perjurious; specifically, it
found it false in |ight of other testinony that, in deviation from
the script, Hoelzer had msrepresented the tinetable for being
charged for nerchandise. The court found the testinmony willfully
false and given in an effort to persuade the jury to acquit.
Qobviously, contrary to Hoelzer’'s contention, the testinony was
materi al . W reject his specious assertion that, because the
script was already a m srepresentation, fal se testinony that he had
never deviated fromit was not material to the charged offense.

Li kewi se, Hoelzer’s clainmed deprivation of the right to
indictnment and trial before punishnment for the crine of perjury is
forecl osed by Dunnigan, 507 US at _, 113A S C. at 1118
(holding that 8§ 3Cl.1 perjury enhancenent is nore than nere
surrogate for perjury prosecution).

Finally, Hoelzer’s claimthat his right to equal protection
was Vi ol at ed because he was treated differently than non-def endant
W tnesses who conmmt perjury is rejected for the obvious reason
that crimnal defendants and witnesses are not simlarly situated

for sentencing purposes.



2.

Bat es and Von Hoff contest the anount of |oss attributable to
their conduct. Both contend that the district court erred by
attributing all sales during the tinme of their enploynent to their
conduct. Again, we reviewonly for clear error.

a.

Bates’ position at GIP, particularly her sales nmanager role,
provided a sufficient basis to find that she was responsible for a
jointly undertaken fraudul ent schene and that the | osses caused by
the schenme were reasonably foreseeable to her. (Bates asserts
erroneously that the court did not nmake findi ngs on anount of | oss;
the court adopted the factual findings in the presentence report.)

b.

Von Hoff urges that his loss calculation should not include
all sales by his shift (day) because he did not engage in jointly
undertaken crimnal activity and nost certainly should not include
those by the other shift (late). It was not clear error to find
that the actions of both shifts were foreseeable to him

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



