IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10520
(Summary Cal endar)

ARTHUR A. CCLLINS, INC.,
Pl ai ntiff-Appellant,

ver sus
AMERI CAN TELEPHONE AND TELEGRAPH

COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:94-CV-2842)

Novenber 15, 1996

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.

CPI NI ON ON REHEARI NG REGARDI NG SANCTI ONS

W ENER, Circuit Judge:’

In our original opinion, we assessed sanctions against

Plaintiff-Appellant Arthur A Collins, Inc. (Collins) for filing

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



and prosecuting a frivolous appeal. W did not specify that our
sanctions were | evi ed under Federal Rul e of Appell ate Procedure 38,
but Collins assuned that we had and clai ned that adequate notice
and opportunity to respond, as provided for under that Rule, had
not been given. Qut of an abundance of concern, we schedul ed and
subsequently held a “show cause” hearing at which Collins’ CEO was
present together with counsel who had represented Collins in this
and prior litigation. Also present were Louisiana counsel retained
by Collins for purposes of the show cause hearing, and counsel for
Def endant - Appel | ee Aneri can Tel ephone and Tel egraph Conpany ( AT&T).
Qur show cause hearing and the pleadings and exhibits filed in
connection therewith have convinced us that sanctions were
provi dently assessed, albeit in an anobunt that we now determne to
have been inadequate and are therefore increased. Fi nding the
activities of Collins and its counsel to have been not nerely
frivolous and wunneritorious, but objectively vexatious and
harassing as well, we let stand the sanctions heretofore assessed
but augnent the quantumthereof as hereafter specified.
I
FACTS AND PROCEEDI NGS

A Collins |

In Decenber 1990, Collins filed a patent infringenent suit
against AT&T in the district court for the Western District of
Texas (Collins 1). Collins obtained a favorable jury verdict, and

the court awarded a judgment exceeding $34 nillion.
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As that case involved issues of patent |aw, AT&T appealed to
the Federal Crcuit, which exercises exclusive appellate
jurisdiction over patent disputes. The Federal Circuit reversed,
hol ding that Collins’ patent was invalid;- and overturning the jury
awar d. The court rested its holding on two alternative |ega
determnations: (1) A“prior art” article witten by Guido Granello
(the G anello Article) had anticipated Collins’ patent, and (2) the
patent was invalid as “obvious” in light of two additional prior
art articles (“Mack & Patrusky” and the “Final Technical Report”).?

Collins filed notions for rehearing and for rehearing en banc
before the Federal Circuit, claimng that AT&T had fraudulently
m sled the court into msinterpreting the technical data presented
inthe Ganello Article. In obvious disagreenent with, inter alia,
Collins’ attenpt to characterize AT&T s | egal and factual argunents
as “fraud on the court,” the Federal Circuit denied Collins’
nmoti ons for panel and en banc reheari ngs.

Collins then sought a wit of certiorari from the Suprene
Court, but it denied Collins’ application for wits. This was in
May 1994. At that juncture Collins had reached the point at which
even the nost aggressive reasonable litigant should have accepted

the finality of an adverse result. But Collins pressed on.

! Collins has never taken issue with the Federal Circuit’'s
alternative holding that Mack & Patrusky and the Final Technical
Report rendered Collins’ patent invalid as obvious.
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B. Collins Il - “A Rose by Any OGher Name . . . ."2

Collins elected to continue its assault on AT&T s citadel, but
did so obliquely. Forsaking the Western District of Texas for the
Northern District, Collins filed a suit that it creatively

characterized as a state-lawtort claim(Collins Il1). Wen reduced

to its essentials, however, that second action was purely and
sinply a collateral attack on the Federal Crcuit’s nandate in
Collins I. The principal thrust of the pleadings in Collins Il was
not that the fraud was perpetrated on Collins, the plaintiff, but
on the Federal Circuit court itself. Even so, the anount of
damages that Collins sought for itself for this purportedly
tortious act of fraud on the appellate court was, not so
coincidentally, essentially the same sum it had “lost” when the
Federal G rcuit reversed Collins’ patent infringenent judgnent from
the Western District of Texas.

The district court for the Northern District of Texas
apparently had no difficulty in seeing through Collins’ ruse. The
court ruled that it | acked subject matter jurisdiction to hear such
a collateral attack on the Federal Circuit’s mandate, absent | eave
fromthat court to do so. Then, assum ng arguendo that it did have
jurisdiction over the case, the district court ruled in the

alternative that Collins Il was barred by collateral estoppel

Al t hough the court then dism ssed the case, it did so “wthout

2 WIliam Shakespeare, Roneo and Juliet, act 2, sc. 2.
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prejudi ce” so as to preserve for Collins the opportunity to do what
it should have done in the first place (if it were not willing to
throwin the towel after the Suprene Court denied wits), i.e., to
entreat the Federal Crcuit to set aside its own nmandate and grant
|l eave to Collins to bring an action in district court.

But Collins both ignored the district court’s inplicit
invitation to return to the Federal G rcuit for such orders and
opted not to drop the matter altogether in light of the district
court’s unassailable ferreting out of the true nature of Collins’
bogus tort suit. It chose instead to file the instant appeal
directly with us, ostensibly seeking reversal of both of the
district court’s alternative hol dings. Li ke the district court
before us, though, we had no difficulty in concluding that Collins
Il was indeed a “wolf in sheep’s clothing,> and affirmed the
judgnent of the district court. In addition, though, we inposed
sanctions against Collins for taking a frivolous appeal. As
Coll'ins had not been given notice and an opportunity to respond,
however, we granted its request for such an opportunity by ordering
a “show cause” hearing —which was ultimately conducted by this
writer on behalf of the panel —so that all of the panel nenbers
coul d reconsider the inposition of sanctions vel non and the type
and quantumif i nposed.

|1
ANALYSI S

A. Standard for the Inposition of Sanctions
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Attorneys and litigants are afforded a “broad unbrella” of
protection agai nst the i nposition of sanctions for arguing novel or
aggressive legal positions, as long as any such position is
arguably supported by existing law or by any reasonably based
suggestion for its extension, nodification, or reversal.® On the
ot her hand, sanctions can and should be inposed against litigants
who burden our limted judicial resources and the financial
resources of their opponents with frivol ous appeals. An appeal is
frivolous if the clai madvanced i s unreasonabl e or not brought with
a reasonably good faith belief that it is justified.* W hastento
add, in light of the protestations of Collins’ counsel, that the
test is an objective one: “Ill purpose is in no way a necessary
el ement for inposition of sanctions under Rule 38."°

In Ii ke manner, sanctions nmay be |evied against an attorney
pursuant to 8 1927. As this court has previously noted, bad faith
is not a necessary elenent for the inposition of such a sanction:

Wiile the Ilanguage of § 1927 suggests deliberate

m sbehavi or, subjective bad faith is not necessary;

attorneys have been held accountable for decisions that

reflect a reckless indifference to the merits of a
claim?®

3 Farquson v. ©Mank Houston, N. A, 808 F.2d 358, 359 (5th
Cir. 1986).

4 dark v. Geen, 814 F.2d 221, 223 (5th Cr. 1987); Stelly
v. Conm ssioner, 761 F.2d 1113, 1116 (5th Gr. 1985).

5> Coghlan v. Starkey, 852 F.2d 806, 808 (5th Cir. 1988).

6 1d. at 814, quoting Reliance Ins. Co. v. Sweeney Corp., 792
F.2d 1137, 1138 (D.C. Gr. 1986). (enphasis added).
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W need not concern ourselves with the standard for i nposing
sanctions under 8 1927, however, because the attorneys for Collins
have stipulated in open court that if we remain convinced that
sanctions are appropriate, we should render them jointly and
severally against both Collins and its attorneys, and the latter
will indemify their client. Certainly, an attorney nay
voluntarily assune a client’s obligation to pay sanctions that have
been assessed for a frivol ous appeal .’

B. Col | ateral Est oppel

1. A Fifth Bite at the Apple

Collins notes inits brief that the primary basis articul ated
i nour original opinion for inposing sanctions was that Collins had
al ready had “four bites at the apple” on its fraud clains, nmaking
those clains clearly subject to collateral estoppel. Col l'i ns
contends that collateral estoppel does not apply, and that its
appeal cannot be characterized as frivolous, because Collins has
not yet received a “full and fair opportunity” to litigate its
fraud claim Collins argues that AT&T did not commt the “fraud”
of which Collins conplains until Collins | was on appeal before the
Federal Circuit, and that, because Col lins was caught off guard, it
was unable to expose AT&T's wongdoing to that court on appeal
Furthernore, Collins notes that no precedential authority attaches

to the denials of its notions to the Federal G rcuit for panel

" Coghlan, 852 F.2d at 818 n. 23.
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rehearing or for rehearing en banc, or to the refusal by the
Suprene Court to grant certiorari. Therefore, contends Collins, it
has not yet received even one of what it has ternmed “the phantom
four bites at the apple.”

| ndeed, Collins continues passionately and self-righteouslyto
insist that the nerits of its fraud cl ai mhave yet to be heard, and
that both the district court and this court erred in determning
that its fraud claimhas been finally decided. But, as discerned
correctly by the district court, Collins’ so-called “fraud claint
is not a newand different claimat all. Even granting to Collins
the full benefit of the doubt with regardto its fervently declared
subjective belief in the validity and separateness of the claim
Coll'ins cannot nake the proverbial silk purse out of this sow s
ear: The ms-labeled tort suit is truly nothing but an attenpt to
re-assert that the Federal Crcuit incorrectly interpreted the
Granello Article as a matter of |aw Notwi t hst andi ng Col | i ns’
attenpt to shift the focus away fromthe Federal Crcuit’s decision
and onto the purported i npropriety of AT&T' s representation to that
court regarding the Granello Article, there is not and there could
not have been a separate fraud claim of that stripe. Mor e
inportantly, it was and remains patently unreasonable for Collins
genui nely to believe otherw se.

The invalidity of Collins’ patent was decided with finality in



Collins 1,8 in which Collins had a full and fair opportunity to

argue in support of its interpretation — and in opposition to
AT&T' s supposedly fraudul ent and erroneous characteri zation of the
Ganello Article to the Federal Grcuit. AT&T advanced its
argunent concerning the Ganello Article in its brief to the
Federal Circuit, so Collins had nore than anple opportunity to
prepare and articul ate a counterargunent, either inits reply brief
or during oral argunent. Additionally, the Patent Ofice had
recently invalidated Collins’ patent on the basis of the sane
argunent made to it by AT&T that AT&T was nmaking to the Federal
Circuit.® Collins has only itself to blame for failing to take
issue with AT&T' s argunents, particularly the characterization of
the Ganello Article, wuntil after the Federal Crcuit issued its
opinion. That Collins failed fully to advocate its position before
the Federal Circuit does not give rise to a subsequent fraud claim

agai nst AT&T.

8 The Federal Circuit invalidated Collins’ patent based on
two alternative |l egal determ nations: that the G anello Articleis
anticipatory prior art, and that the patent was obvious in |ight of
two additional prior art articles wth which Collins has never
taken issue. See Collins Licensing, L.P. v. Arerican Tel. & Tel.
Co., 11 F.3d 1072, reported in full at 28 U S P.Q2d (BNA) 1847
(Fed. Cir. 1993).

W are fully aware, as was the Federal Circuit, that the
Patent O fice subsequently found on rehearing that the patent was
val i d. Neverthel ess, given the initial effectiveness of AT&T s
argunents to the Patent Ofice and the fact that AT&T presented the
sane argunent to the Federal Circuit in its appellate brief,
Collins could have and should have attenpted to dispel AT&T s
purportedly erroneous characterization of the Ganello Article to
the Federal Crcuit.



Furthernore, Collins did fully articul ate a counterargunent to
AT&T' s interpretation of the Ganello Article in its notion for
reheari ng. As this court has noted previously under anal ogous
circunstances, when “[t]he argunent . . . before [a subsequent
panel] was before the original panel, that panel nust be presuned
to have considered it on notion for rehearing.” The fact that the
Federal Circuit refused to permit Collins to append new expert
af fidavits supporting Collins’ explanation of the court’s error is
of no consequence.

Once Collins notion for rehearing and suggestion for
rehearing en banc were denied by the Federal Circuit and its
application for a wit of certiorari was denied by the Suprene
Court, the case was over. This finality applied to all issues of
fact and | aw that were rai sed or could have been raised, including
the allegedly fraudulent argunment nade by AT&T to the Federa
Circuit. W are satisfied that the Federal G rcuit was perfectly
capabl e of recogni zing the difference between an attenpt to conmt
fraud on the court and nere differences between the litigants
respective positions as to the proper interpretation of a highly
technical |earned treatise and the | egal effects thereof. Thus, as

made cl ear by the district court, the only avenue renai ni ng opento

10 Fine v. Bellefonte Underwiters Ins. Co., 758 F.2d 50, 53
(5th CGr. 1985) (holding that the original panel’s m sstatenment of
the | egal el enents of an established cause of action had becone | aw
of the case and therefore could not be revisited when the appel | ant
had filed a notion for rehearing in which it pointed out the
panel’s error, but the notion was denied).
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Collins was by way of a Rule 60(b) notion to set aside the nandate
——assum ng that sone articul able reason existed for doing so.

2. A “Reasonabl e” Arqunent for the Extension of Existing Law?

Col I'i ns next argues that an “unreversed |ine” of three Suprene
Court cases provi ded reasonabl e support for its tort suit.! W not
only disagree; we find that argunent to be sophistry at best
First, the line of cases Collins refers to establishes a basis for
equitable review of a final judgnent, not for «collaterally
attacking such a judgnent by characterizing the challenge as an
i ndependent state-law tort claim More inportantly, however,

Johnson, Arrowsm th, and Marshall all predate the creation of Rule

60, which now governs the type of review envi sioned by those cases
but whi ch Collins has studiously avoided. |f anything, those cases
should have made clear to Collins that its only appropriate
recourse was to seek sone sort of equitable review. Then, even
m nimal additional research should have lead Collins to the
realization that equitable review of final judgnents is now
governed exclusively by Rule 60.

Collins further argues that Bros Inc. v. WE Gace

Manuf acturing Co., 320 F.2d 594 (5th Gr. 1963), established Fifth

Circuit precedent for the proposition that independent relief is

avai | abl e agai nst a wongdoer w thout attacking the final judgnent

1 Arrowsmith v. deason, 129 U S. 86, 98, 95 S. C&. 237, 32
L. BEd. 630 (1889); Marshall v. Holnes, 141 U. S. 589, 599-600, 12 S.
. 62, 35 L. Ed. 870 (1891); Johnson v. Waters, 111 U. S. 640, 647,
45 S. C. 619, 28 L.Ed. 547 (1884).
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as having been inproperly obtained. Collins reading of Bros Inc.
IS specious to say the least. For openers, that case was deci ded
before the creation of the Federal C rcuit, which now exercises
excl usi ve appel | ate jurisdiction over patent di sputes. Before that
centralization of appeals of patent disputes, it was not unconmon
for patents to be held invalid in one circuit but valid in another.
This court in Bros Inc. did not offer relief without attacking an
appellate nmandate as Collins strains to argue; rather, the
Bros Inc. panel recognized that it could do nothing to alter an
incorrect result reached by the 6th Crcuit. In Bros Inc. we
provided only limted relief by setting aside our own nmandate and
remanding to the district court to determ ne whether the patent
shoul d be validated wwthin the 5th Crcuit; and we did so by way of
a Rule 60 notion!!? So, once again, any bona fide reading of the
authority cited by Collins clearly undermnes its theory and
further convinces this court of the unreasonabl eness —and thus
the frivol ousness —of Collins’ appeal.

Collins seeks to assure this court that it has great respect
for the policies favoring repose and the finality of judgnents,
i nsisting, however, that it had no choice in this instance but to
bring the underlying tort suit under the conpeting “maxim that
where there is a wong there is a renedy.” But Collins also

readi ly concedes that “[Rule] 60(b) would give [us] a renedy, your

12 Bros Inc., 320 F.2d at 607-608.
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Honor. W don’t dispute that.” Collins is speaking out of both
sides of its nmouth: It posits that “you have to always bal ance
repose against the desire to see that justice is done,” yet, when
asked why it chose not to seek to have justice done by way of a
Rul e 60 notion, Collins admtted in a rare nonent of candor that it
had hoped to recover punitive damages by bringing a state-| aw based
tort action. This faux “balancing act” purportedly undertaken by
Coll'ins troubl es us deeply.

Its crocodile tears to the contrary notw t hstandi ng, Collins’
appeal to this court was, indeed, an attenpt to purloin yet another
bite at the same apple previously nmasticated; whether it was the
fifth or nerely the third or fourth is quibbling. W findit to be
at | east unreasonable to bel abor the argunent that Collins held a
new and unbitten “fraud” apple in its hand.

We are thus nore satisfied than ever that this appeal is one
for which the inposition of sanctions is particularly appropriate:
It reeks of anger, bitterness, and spite, all of which Collins
di singenuously tries to legitimate by wapping itself in the mantel
of zeal ous but perm ssible advocacy. But, |like the glass slipper
that would not accommopdate Cinderella s stepsisters’ feet, that
mantel will not fit Collins no matter howit may wiggle to squeeze

intoit. W are generally chary about inposing sanctions |est we

chill aggressive advocacy, which lies at the heart of our
adversarial system of justice. In this instance, however, we
affirmatively endeavor to chill the kinds of abusive protraction of
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litigation that are clearly beyond the outer limts of appropriate
advocacy, as exenplified in the instant appeal of Collins Il

C. Lack of Jurisdiction

Collins argues at great length that its appeal from the
district court’s decision was not frivol ous because the appellate
| eave rule was supplanted by the Supreme Court’s opinion in

Standard Gl Co. v. United States, 429 U. S. 17 (1976), or that

Collins at | east had a reasonabl e basis for believing so. W need
waste little paper and i nk on Collins’ argunent on this point. The

district court clearly and correctly explained in its opinion

dismssing the tort suit that Standard G 1 held only that:

recall of an appellate nandate [isS] not a prerequisite to
relief for subsequently discovered fraud upon the
district court where relief was sought under Fed. R G v.
P. 60(b) in the sane district court, because “the
appel l ate mandate relates to the record and i ssues then
before the court, and does not purport to deal wth
possi ble | ater events.”?®?

It is clear beyond cavil that the district court skewered this
argunent by Collins; to have appealed that holding was
qui ntessential frivol ousness.

In Collins I, AT&T argued its interpretation of the Ganello
Article in its appellate brief to the Federal Circuit. The only
reason proffered by Collins for failing to rebut AT&T s argunent at
this juncture is that Collins believed the Federal Crcuit, for

procedural reasons, could not reach the issue on appeal. Stated

13 Menorandum Qpinion entered May 11, 1995 (enphasis in
original), quoting Standard G I, 429 U S. at 18.
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sinply, by nmaking a tactical decision that included a cal cul ated
risk, Collins ganbled and lost. As for Collins efforts to recoup

that loss by pursuing Collins Il, the law is settled that a

district court is without jurisdiction to alter the mandate of a
circuit court on the basis of matters included or includable in a
prior appeal .

Collins’ reading of Standard G| is not only unreasonable; it

is also lacking in bona fides. Sanctions would be appropriate in
this case, however, even if the appellate leave rule had been

abol i shed by Standard G 1, as Collins contends. On appeal Collins

has not sought the right to bring a Rule 60 notion in district
court without first obtaining appellate leave. On the contrary,
Collins has clearly and consistently denonstrated that it wants no
part of any Rule 60 notion. Collins filed its fraud-on-the-court
action in a different federal district court than the one that had
decided Collins I. Inthe Northern District of Texas, Collins went
to great lengths to obfuscate the true nature of what it was doing

when it filed and prosecuted Collins Il in that court. Even when

that ploy was unmasked and squel ched by the court in Collins II,

however, Collins nevertheless persisted in its vendetta, forging
ahead with an appeal to this court in which Collins nerely

continued to belabor its defrocked fraud theory, hoping against

14 Seese v. Vol kswagenwerk, A.G, 679 F.2d 336, 337 (5th Cr
1982); Eutectic Corp. v. Metco, Inc., 597 F.2d 32, 34 (5th Cr.
1979); Tapco Products Co. v. Van Mark Products Corp., 466 F.2d 109,
110 (6th Gr. 1972).
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hope that it mght finally reach a synpathetic — or, nore

accurately, a gullible —ear.
D. Subj ective Good Faith - “The Lady Doth Protest Too Mich,
Met hi nks. " 1°

Collins attenpts to bolster its position by arguing vain-
gloriously that it should not be subjected to sanctions given that
its attorneys consulted with other disinterested attorneys to
assure thenselves of the viability of their clains and | egal
positions both before filing the tort suit and then again before
appealing to this court. Counsel for Collins collected and
submtted affidavits from each of those other attorneys in an
attenpt to show that the fornmer has acted in good faith throughout
t hese proceedi ngs.

As even the nost sophisticated of nodern di agnostic scanning
and i magi ng devices do not |et us probe the innernost thoughts of
the brain, we have no pal pable evidence to dispute Collins’ self-
serving insistence that it acted in subjective good faith. |ndeed,
on rehearing, Collins continues sanctinoniously to proclaimits
subjective belief that its fraud claimis justified under the | aw.
But passion and zeal are not shiel ds agai nst the consequences that
flow from behaving unreasonably or in objective bad faith.1®

Regardl ess of any anmount of subjective good faith an appellant

15 W1l iam Shakespeare, Haml et, act 3, sc. 2.

16 See Dreis & Krump Mg. Co. v. International Ass’'n of
Machi ni sts, 802 F.2d 247, 255 (7th Cir. 1986), quoted w th approval
i n Coghl an, 852 F.2d at 809.
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m ght profess, an appeal is frivolous if it 1is objectively
unr easonabl e. '/ So, even if we were to credit the ostensible
support that Collins’ counsel drunmed up fromtheir brethren at the
Bar through the affidavits filed herein —which we do not —t hose
solicited testinmonials gain counsel naught in the arena of
objectivity.
1]
CONCLUSI ON

Now t hat we have conducted t he reheari ng requested by Collins
regardi ng the sanctions aspect of this case, we are nore convi nced
than ever that the appeal in Collins Il is sanctionably frivol ous.
Rule 38 sanctions for frivolous appeals nmay include single or
double costs as well as attorneys’ fees.?8 W have stated

previously that “[e]ven greater sanctions may be inposed under

1 See Coghl an, 852 F.2d at 813, quoting Brady v. Cheni cal
Constr. Corp., 740 F.2d 195, 202 (2d Cr. 1984) (“[T]he Second
Crcuit has held that an honest belief in the nerits of a claim
and the subjective feeling that a litigant has been denied a fair
heari ng, do not excuse an appel late brief that ‘ignores significant
i ssues and facts while deploying a snokescreen of irrelevant and
tangential issues.”); ld. at 809, quoting Dreis & Krunp Mg. Co. v.
Int’l Ass’n of Machinists, 802 F.2d 247, 255-56 (7th G r. 1986)
(“I't is human nature to crave vindication of a passionately held
position even if the position | acks an objectively reasonabl e basis
inthe aw. Although we have no reason to believe that the conpany
or its counsel was acting in bad faith, ... the conpany’s briefs
and oral argunent failed to identify any arguable error in the
district court’s decision....”).

18 See, e.g., Coghlan, 852 F.2d at 812; MDougal V.
Conmi ssi oner, 818 F.2d 453, 455 (5th Cr. 1987); Stelly, 761 F.2d
at 1115; Wight v. Conm ssioner, 752 F.2d 1059, 1062 (1985);
Knobl auch v. Comm ssioner, 752 F.2d 125, 128 n.4 (5th Cr.), cert.

denied, 474 U.S. 830, 106 S. . 95, 88 L.Ed.2d 78 (1985).
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appropriate circunstances.”® In our original opinion we assessed
sanctions against Collins in an anount equal to all costs of the
appeal , including the reasonable attorneys’ fees of its opponent.
After the Petition for Rehearing in protest of those sanctions was
filed, we inplicitly gave Collins the opportunity to re-think its
position, accept the sanctions initially inposed, and wwthdrawits
Petition for Rehearing, thereby sparing AT&T and this court further
unproductive expenditures of tine, noney, and resources. But
Col I'i ns was obviously not interested, obstinately pressing on with
its vindicatory —and, we concl ude, vindictive —crusade.

We can discern no justification, under the banner of vigorous
advocacy or otherwise, for Collins’ filing and prosecuting this
unjustifiable appeal. Such prolongation of the case left AT&T no
real choice but to undertake additional efforts and expend
additional costs in researching, preparing for, and participating
inthe appeal and the rehearing; and the tine and resources of this
court were further strained in the process. Collins’ protestations
to the contrary notwithstanding, we are left with the distinct
i npression that the appeal was not sinply frivolous, but that it
was filed and prosecuted vindictively, vexatiously, and for
pur poses of harassnent as well.

W therefore anend our original inposition of sanctions

against Collins by assessing them jointly and severally against

9 Stelly, 761 F.2d at 1115-1116.
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Collins and its trial and appellate counsel herein (but not its
addi tional Louisiana attorneys who were retained for purposes of
this rehearing only) as requested by said counsel, and inposing
sanctions in a sum equal to the costs of the instant appeal
including, without limtation, AT&T s reasonable attorneys’ fees
incurred in opposing Collins’ appeal and participating in this
sanctions rehearing. It is our conclusion that this is the
i ghtest sanction that we can inpose and still attain the results
we seek to achieve. The amount we find to be AT&T' s reasonable
attorneys’ fees and related costs —which we now declare to be
assessed under the aegis of FRAP 38 —is $91, 008.26. That sum
representing the entire sanction assessed herein, shall be paid
into the registry of this court within thirty (30) days follow ng
the filing of this opinion, in delingquency of which said sum shal
bear interest fromthe date of said filing until paid in full, at
the rate of 10% per annum

AVENDED, and, as anended, AFFI RVED
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