IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10514
(Summary Cal endar)

GUADALUPE LOPEZ,
Pl ai ntiff-Appellant,

ver sus

ROBERT B. REI CH,
Secretary of Labor,

Def endant s- Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:93- CV-584- Q)

March 1, 1996
Bef ore WENER, PARKER, and DENNIS, G rcuit Judges:
PER CURI AM:
Plaintiff-Appellant Guadal upe Lopez was injured on the job.

Despite several decisions to the contrary, he continues to urge,

inter alia, that he was discrimnated against by Departnent of

Labor (Departnent) both when he was term nated and when he was not

" Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



rehired. W, like the Merit Protection Review Board (Board), the
Directorate of Cvil Rights (DCR), and the district court before
us, conclude that Lopez's discrimnation claimis barred by res
judicata and by the terns of a valid settlenent agreenent, and
therefore affirmthe judgnent of the district court.
I
FACTS AND PROCEEDI NGS

A THE TERM NATI ON

Lopez worked for the Departnent as a Seni or Equal Opportunity
Enpl oynent Specialist, in Al buquerque, New Mexico. In a work-
related traffic accident in July of 1987, Lopez incurred injuries
whi ch prevented hi mfromperformng his job. On February 27, 1989,
the Departnent discharged Lopez on the ground that he was
physically unable to return to his job
B. THE FI RST BOARD APPEAL

The next day, Lopez appealed to the Board, alleging that the
Departnent had failed to acconmpdate his handi cap and di scharged
hi mw t hout cause. |In June 1989, before the Board held a hearing,
the parties entered in to a settlenent agreenent (Settlenment). In
the Settlenent, Lopez agreed to dism ss his appeal and acknow edged
that he had not achieved full recovery at the tine of his
di schar ge. Addi tionally, he waived any rights to appeal to the
Board or the Equal Enploynent Opportunity Comm ssion (EECC). In
return, the Depart nent agreed to give Lopez "priority
consideration"” for a positionwithinthirty days follow ng his ful

recovery. Both parties acknow edged that the Settlenent resol ved



all issues arising out of the discharge.
C. THE EEOC CowPLAI NT

Approxi mately one and one-half years later, in Novenber 1990,
Lopez filed a conplaint wth the DCR, alleging that the Depart nent
had (1) discrimnated agai nst himon the basis of race, (2) failed
to accommodat e hi s handi cap, and (3) discharged himin retaliation
for previous EECC activity.! In May 1991, the DCR dism ssed this
conplaint stating that these three i ssues had been resol ved by the
Settl enent. Lopez appealed this ruling to the EEOC and the
conplaint was reinstated. In March 1992, DCR i ssued a prelimnary
decision in which it found that Lopez had not been a victim of
di scrimnation. |In Decenber 1992, a final DCR decision was issued,
finding that, as the case had not been tinely filed, it had been
i nproperly accepted for investigation.
D. LOPEZ SEEKS REEMPLOYMENT

Meanwhi | e, in October 1990, Lopez had applied to be rehired as
a Veteran's Program Specialist (Specialist Position) with the
Departnent's Dallas, Texas office. The Specialist Position had a
t wo-year residency requirenent, which Lopez failed to neet because
he was a resident of New Mexico. As a result, Lopez was inforned
by the Veterans' Affairs Ofice that he was ineligible for the

Speci al i st Position.

! He also nmade several allegations regarding his Federa
Enpl oyees' Conpensation Act benefits and the actions of the Ofice
of Wrkers' Conpensation Prograns, which admnisters those
benefits. These allegations are beyond the scope of this appeal.
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E. THe DCR COVPLAI NT

I n Decenber 1990, Lopez had filed a conplaint with the DCR
alleging that he had been discrimnated agai nst because of his
handi cap when he was not offered the Specialist Position. I n
Septenber 1991, DCR issued a proposed decision, finding that the
two-year residency requirenent of the Specialist Position was not
discrimnatory and that it had not been applied in a discrimnatory
manner. | n Decenber 1992, the final agency decision affirned these
concl usi ons.
F. THE SECOND BOARD APPEAL

Lopez had filed a second appeal with the Board in March 1991,
all eging that he should have received priority consideration for
j obs both inside and outside his commuting area. He also alleged
that he had recovered fully. The Board judge di sagreed with both
al l egations, observing that Lopez had conceded that he was still
recei ving worker's conpensation benefits and finding that he was
not capable of performng the work that the position for which he
clainmed entitlenent required. The Board judge concluded that the
Departnent had not arbitrarily or capriciously denied Lopez's
restoration. In July 1991, Lopez petitioned the full Board for
review. In Cctober 1991, the Board denied his petition, and Lopez
did not appeal.
G THE SECOND DCR COVPLAI NT

Lopez had filed another conplaint in August 1991, alleging
t hat he was not rehired because of discrimnation based on race and

handi cap, and in retaliation for his participation in the EEQCC



process. In April 1992, DCR issued its proposed decision, finding
no evi dence of any type of discrimnation. A final DCR decisionin
Decenber confirnmed the proposed opi nion. Apparently, Lopez did not
appeal .
H. THE TH RD BOARD APPEAL

In April 1992, Lopez appealed to the Board for yet a third
tinme, alleging that the Departnent had failed to (1) re-enploy or
restore himaccording to his "one-year rights,” (2) place himin
anot her "qualified" position, and (3) informhimthat it considered
his nedical condition a physical disqualification. |In My 1992,
the Board judge issued an Order to Show Cause why the Settl enent
and prior litigation did not bar these clains. The Board judge
found Lopez's response inadequate and dism ssed his appeal as
barred by res judicata, collateral estoppel, and the Settlenent.
In April 1993, the full Board affirmed this decision, and again
Lopez did not appeal.
| . THE Di STRI CT CouRT COVPLAI NT

In March 1993, Lopez filed the instant conplaint in federal
district court, alleging that the Departnent had violated Title
VI1, the Rehabilitation Act, the Freedom of Information Act, and
the Anericans with Disabilities Act, and asserting additional
clains arising under state law. The Departnent filed a notion for
a judgnent of dismssal on all clains, which the district court
subsequent |y grant ed.

Lopez tinely appealed to us. Construing his pro se brief



liberally,? we understand Lopez to contest the district court's
dism ssal on tw grounds: First, the terns of the Settlenent are
oppressive; second, his clains are not barred by res judicata or
col | ateral estoppel.
|1
DI SCUSSI ON

A STANDARD OF ReEVI EW

We review the district court's grant of a notion for summary
j udgnent de novo, applying the sane standard as the district court
applied.® Questions of |law are decided just as they are outside of
t he sunmary judgnent context: de novo.?
B. WAS THE SETTLEMENT OPPRESSI VE?

Al t hough many aspects of this case have been litigated ad

nauseam Lopez argues for the first tinme in this appeal that the

Settlenent is oppressive or unconscionable. W are unable to
address this contention for two reasons: First, we wll not
address issues raised for the first tine on appeal; second, even

if we were to address it, the evidence in the record is
insufficient to allow us to decide the issue. Accordi ngly, we

neither express nor inply an opinion on Lopez's "oppressive"

2 Al'though Lopez did not begin this litigation representing
hinmself, inthe process of this litigation, two different attorneys
representing Lopez have withdrawn fromrepresenting Lopez.

S Berry v. Arnstrong Rubber Co., 989 F.2d 822, 824 (5th Cir
1993), cert. denied, 114 S. C. 1067 (1994); Fraire v. Cty of
Arlington, 957 F. 2d 1268, 1273 (5th Cir.)(citations omtted), cert.
denied, 113 S.Ct. 462 (1992).

4 Wal ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir.
1988) .




argunent; we sinply do not address the issue.
C. RES JUuDI CATA

Lopez argues that the issues raised in the district court are
not barred by either res judicata or collateral estoppel. W
di sagree. The doctrine of res judicata teaches that a judgnent in
a prior action prohibits the relitigation of the sane clains in a
subsequent actionif (1) a court of conpetent jurisdiction rendered
the prior judgnent; (2) the court entered a final judgnment on the
merits; (3) both actions involved identical parties or those in
privity with them and (4) both actions involved the sane cause of
action.® Moreover, res judicata "bars all clains that were or

coul d have been advanced in support of the cause of action .

not nerely those that were adjudicated."® Res judicata will also
bar the subsequent litigation of clains even though the original
action was brought before an adm nistrative agency if the agency
acted in a judicial capacity and the parties had an adequate
opportunity to litigate the clains.’

Lopez has had a full and fair opportunity to litigate before
the Board his clainms of discrimnation--both those arising fromhis

discharge and from his failure to be rehired. First, the

5 Ccean Drilling & Exploration Co., Inc v. Mnt Boat Rental
Services, Inc., 799 F.2d 213, 216-17 (5th Gr. 1986).

6 Nilsenv. Cty of Mdss Point, Mssissippi, 701 F.2d 556, 560
(5th Cr. 1983)(en banc)(enphasis in original and citation
omtted).

" United States v. Utah Const. & Mn. Co., 384 U S 394
(1966); see also Medina v. Inmmgration and Naturalization Service,
993 F.2d 499, 503-04 (5th GCr. 1993).
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Settlenment that he executed was valid, fully disposing of all
clains arising fromthe di scharge decision. Second, the Board has
repeatedly considered and rejected Lopez's clains that he was
di scrim nat ed agai nst when the Departnent declared himineligible
for the Specialist Position. Lopez did not appeal these deci sions.
Accordingly, we hold that the Settlenent and the Board deci sion
constitute final decisions on the nerits of Lopez's clains, and
t hus bar any subsequent relitigation of these clains.

For the forgoing reasons, the judgnment of the district court
is, in all respects,

AFFI RVED.



