IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10498
Conf er ence Cal endar

TOMY J. HAM LTON, On behal f
of hinself and all others so
simlarly situated,

Pl ai ntiff-Appellant,
ver sus

JOHN C. VANCE, Individually and
in his official capacity as
district attorney of Dallas
County, Texas; ROBERT DOE

JOHN DOES; JANE DOES; SALLY ZCE
BEN CLICK, Individually and in
his official capacity as chief of
police of Dallas County, Texas.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:95-CV-291-X
August 22, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *
In order to recover damages for an allegedly

unconstitutional inprisonnent, a 8§ 1983 plaintiff nust prove that

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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his conviction or sentence has been reversed on direct appeal,
expunged by executive order, declared invalid by an authorized
state tribunal, or called into question by a federal court's

i ssuance of a wit of habeas corpus under 28 U S.C. § 2254,

Heck v. Hunphrey, 114 S. . 2364, 2372 (1994). Oherw se, such

a claimfor damages is not cogni zabl e under 8§ 1983 and nust be
di sm ssed. |d.

If Tommy J. Hamlton's conplaint is construed as a 42 U. S. C
8§ 1983 action stemm ng froman unconstitutional inprisonnment, his
clains are not cogni zable, as he has failed to denonstrate that
hi s conviction has been set aside or otherwise called into
question. Heck, 114 S. . at 2372. By Hamlton's own
adm ssi on, he has not pursued any appeal s or habeas renedies.
Therefore, Ham lton cannot seek damages under 8§ 1983 because he
cannot denonstrate that his conviction has been invalidated,
reversed, or otherwise called into question.

Al t hough Ham Iton's conpl aint could be properly construed as
a petition for federal habeas relief, because he has admtted
that he has not pursued any appeals or state habeas actions
regardi ng his conviction, he cannot denonstrate that his claim
was fairly presented to the state courts. Wthout this
denonstration, Ham lton cannot show that he is entitled to
f ederal habeas consideration. The district court did not err in
construing Ham lton's conplaint as a federal habeas petition and

in dismssing that petition for failure to exhaust. Dispensa v.

Lynaugh, 847 F.2d 211, 217-18 (5th Gr. 1988).
AFFI RVED.



