IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10487
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PAT ERVI N ARNOLD

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:95-CR-001-A
(Cct ober 19, 1995)

Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

Pat Ervin Arnold argues that the district court erred in
appl ying the noney-|aundering guideline (U S S.G § 2F1.1),
rather than the mail-fraud guideline (8 2S1.1), in calculating
his 115-nmonth sentence under the grouping rules of the Sentencing
Guidelines. "Review of sentences inposed under the guidelines is

limted to a determ nati on whether the sentence was inposed in

violation of law, as a result of an incorrect application of the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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sentenci ng gui delines, or was outside of the applicable guideline

range and was unreasonable."” United States v. Matovsky, 935 F. 2d

719, 721 (5th Gr. 1991). Legal conclusions by the district
court are reviewed de novo and findings of fact are reviewed for

clear error. United States v. Patterson, 962 F.2d 409, 416 (5th

Cr. 1992)(legal conclusions); United States v. Pope, 871 F.2d

506, 509 (5th Cr. 1989) (superseded in other part by statute)
(factual findings). Determnations of whether and how to group a
defendant's offenses are | egal conclusions, "as they involve "a
purely legal interpretation of Quidelines term nology and the
application of that term nology to a particular set of facts.'"
Patterson, 962 F.2d at 416.

Arnol d argues that grouping under the noney-I|aunderi ng count
was i nproper because the tel emarketing operation did not involve
"nmoney |laundering . . . in the strictest sense of the term" The
district court did not err in grouping Arnold s offenses and

determ ning that the noney-laundering offense | evel was

applicable. See United States v. Leonard, 61 F.3d 1181, 1183-86

& n.5 (5th Gr. 1995).

Arnol d al so argues that counsel's ineffective assistance in
a previous New York conviction deprived himof a concurrent
sentence and that the district court erred in not departing
downward because of this fact. Absent an error of law as to the
district court's authority to do so, the decision not to depart
downward is not reviewable on appeal. Leonard, 61 F.3d 1185 &

n. 3.
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In addition, only when the record is sufficiently devel oped
will this court resolve a claimof ineffective assistance of

counsel on direct appeal. United States v. Rosal ez-Orozco, 8

F.3d 198, 199 (5th Gr. 1993). The record is not sufficiently
devel oped. As the record stands, we "can only specul ate on the
basi s" for defense counsel's decisions regarding Arnold's

sentence. See United States v. Higdon, 832 F.2d 312, 314 (5th

Cr. 1987), cert. denied, 484 U. S. 1075 (1988). Thus, we AFFIRM

the decision of the district court, without prejudice to Arnold's
right to challenge the effectiveness of counsel in a 28 U S. C

8 2255 noti on. See United States v. Bernea, 30 F.3d 1539, 1573

n.4 (5th Gr. 1994), cert. denied, 115 S. C. 1113 (1995), and

cert. denied, 115 S. C. 1825 (1995).

AFFI RVED.



